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SECOND REPORT ON THE SITUATION OF HUMAN RIGHTS 
IN PERU 


INTRODUCTION 


A. BACKGROUND 


ily The Charter of the Organization of American States ("Organization" or 
"OAS") provides that the Inter-American Commission on Human Rights ("IACHR" or 
"“Commission") is a principal organ of the OAS whose purpose is to promote the 
observance and protection of human rights and to serve as a consultative organ of the 
Organization. Accordingly, the IACHR has used several mechanisms and practices in the 
performance of its functions and in carrying out its mandates, including on-site visits, 
preparing general and special reports, processing individual cases, and organizing 
promotion activities. 


2. It is in this context that the Commission has continued to study the human 
rights situation in Peru after its visits to Peru in 1992 and 1993. The Peruvian 
Government invited the Commission to visit Peru by letter of then-Minister of Foreign 
Affairs Eduardo Ferrero Costa to then-Chairman of the Commission, Ambassador John 
Donaldson, dated October 24, 1997; this invitation was accepted by the [ACHR for an on- 
site observation of the human rights situation. That visit took place November 9 to 13, 
1998, in the legal framework of the American Convention on Human Rights ("American 
Convention"), to which Peru is a party, and the Commission's Statute and Regulations 
governing such matters. ' 


mj This report seeks to assess the overall human rights situation in Peru, with 
special emphasis on the rule of law. The report is based on information and documentation 
collected and examined in keeping with the Commission's usual procedures, and on the 
opinions and abundant information collected prior to, during, and after the visit. The 
Commission received some 600 complaints on alleged human rights violations during its 
stay in Peru. Those complaints are being processed as per the appropriate procedures. 


B. FRAME OF REFERENCE 


4. Peru is the third largest country of South America in area, after Brazil and 
Argentina. It has three main regions: the coast, which encompasses 9% of the national 
territory; the highlands, which account for 63% of total area; and the jungle, covering the 
remaining 28% of the country. More than 70% of its 25 million people live in urban areas. 
According to the United Nations Committee on Economic, Social and Cultural Rights, Peru 
is a country made up of "three distinct societies" that live almost independent of one 
another, “divided along ethnic, economic, social, cultural and linguistic lines."* At the base 


1 Peru ratified the American Convention on July 28, 1978. On July 21, 1981, Peru recognized the contentious 
jurisdiction of the Inter-American Court, pursuant to Article 62 of the Convention. 


2 See, Concluding observations of the Committee on Economic, Social and Cultural Rights: Peru. 16/05/97. 
E/C.12/1/Add.14. (Concluding Observations/Comments). 


Z 


of the pyramid is the largest share of the population, the indigenous peoples, who 
constitute the most dispossessed sector. The poorest 40% of the population receives 
18.3% of national income, the same share received by the wealthiest 5%.? In 1980, Peru 
returned to democratic government after 12 years of military government. Nonetheless, 
the country faced serious economic problems, as well as the violence unleashed by 
Sendero Luminoso (Shining Path) and the Movimiento Revolucionario Tupac Amaru (Tupac 
Amaru Revolutionary Movement). 


Bi During the last decade, the Commission has followed the consequences of 
the situation of violence in Peru closely and with concern.* From 1980 to 1992, a period 
that saw a sharp rise in the violence, 24,250 people died due to political violence in Peru; 
of these, 2,044 were members of the security forces, 10,171 were civilians, 1 1,773 were 
persons alleged to be members of armed dissident groups and 262 were allegedly linked to 
drug-trafficking.® According to the Special Commission on Violence and Pacification of the 
Peruvian Senate, as of December 1991 political violence had cost Peru approximately US$ 
20 billion.® 


6. In its 1993 Report, the Commission expressed concern over the suffering 
caused by the methods used in the actions of the armed groups: 


The tactics employed in the activities attributed to the PCP-SL or for which it has claimed 
responsibility, have caused enormous suffering and damage, even among the civilian 
population uninvolved in the conflict. Very destructive explosive devices have been detonated. 
Union leaders, politicians and leaders of grassroots organizations, most of them associated 
with the most disadvantaged sectors of Peruvian society, have been targeted for 
assassination. Young people and even children have been recruited by force and persons 
whose activities are considered to be contrary to the party's plans have been tried, summarily 
executed or mutilated. Catholic priests engaged in religious and social work have also been 
victimized. According to studies conducted, the methods used are calculated to hurt not only 
the individuals against whom they are targeted, but also to create within the people the kind 
of terror that will discourage any active opposition to the PCP-SL's political ends.... The 
MRTA is said to be responsible for a number of armed actions and selective assassinations, 
especially of members of the security forces involved in violent actions against it. It has also 
been reported that the MRTA uses powerful explosives....’ 


Tk. The IACHR is aware that the acts of violence sponsored by the armed 
dissident groups presented a grave and imminent danger to the institutional life of Peru, 
and along with the international community it witnessed in horror the violence that led to 
the loss of life and property of Peruvians, in addition to the pain and suffering caused by 
the permanent state of anxiety to which Peruvian society, in general, was subjected. 


3 See Coordinadora Nacional de Derechos Humanos, "Informe sobre los derechos econémicos, sociales y culturales 


en Peru en 1997," submitted to the Committee on Economic, Social and Cultural Rights of the United Nations April 28, 
1997. 


* See IACHR, Annual Report 1993, p. 478. 
5 PERUPAZ, July 1992. 


° IACHR, Report on the Situation of Human Rights in Peru, OEA/Ser.L/V/II.83, Doc. 31, March 12, 1993, pp. 1-3. 
7 Id. 


Gr The IACHR has stated on several occasions that the States have the right 
and the duty to defend the physical integrity of their citizens and the operation of their 
democratic institutions. To this end, they may avail themselves of the law, the judicial 
branch, the power of coercion, and the moral and legal superiority conferred by the rule of 
law in light of respect for human rights. Nonetheless, the States do not have a free hand 
to use any method they please to combat violence and terrorism. The States must act 
within the limits imposed by the rule of law, precisely because one of the vital purposes of 
the State is to defend democratic institutions. Accordingly, any emergency measures 
adopted must be proportional to the threat they are trying to address, and should be 
loosened and then done away with once the situation returns to normal. 


ok The situation of violence that unfolded in Peru from 1980 on led to the 
suspension of some of the rights provided for under Peruvian law in a large part of the 
national territory. As indicated infra, the Commission has concluded that in this context, 
several disproportionate measures were adopted to repress the persons responsible for the 
violence that are at odds with the standards of the American Convention on Human 
Rights.® In addition, the Armed Forces and Police Forces, entrusted with repressing the 
actions of the irregular armed groups undertook actions--extrajudicial executions, torture, 
forced disappearances--that violated human rights, and those violations remained in 
impunity, due to the adoption of the Amnesty Law (see /nfra). 


10. In the mid-1990s, the State succeeded in dismantling the armed dissident 
groups and bringing a halt to the violence, except for isolated incidents such as the 
December 1997 takeover of the Japanese embassy in Lima. According to the Government 
of Peru, by 1999 only 5.97% of the national territory was under a state of emergency. 
Nonetheless, the information collected indicates that the legislative emergency measures 
adopted by the State have not been dropped as the violence has been brought under 
control; rather, with a few exceptions, they have been crystallized as part of the domestic 
legal order, with a serious detrimental impact on the fundamental rights of the population. 


Ail. From 1988 to 1991, the Commission approved a total of 67 reports on 
individual cases in which it concluded that the State was responsible for grave violations of 
human rights. In 1990 and 1991, the Commission decided to submit its first two cases 
against Peru to the Inter-American Court of Human Rights ("Inter-American Court"). The 
first case, Neira Alegria et al., referred to the disproportionate repression of prisoners held 
at the "E/ Frontén" prison in 1986. The second case, known as the Cayara case, referred 
to a massacre of approximately 40 persons in Ayacucho in 1988. 


ae. In light of its concern over the violence and the growing number of 
allegations of human rights violations by state agents, the Commission decided to accept 
an invitation from the Government of Peru to visit Peru May 8 to 12, 1989. In the course 
of that visit, the IACHR delegation visited Ayacucho, the hot spot of the violence. After 


orice 


4 


that visit, the Commission made recommendations to the Government ve letter of 
September 29, 1989, which was published in the annexes to the 1993 Report. 


13. In 1990, Alberto Fujimori was elected President and took office. The 
Commission returned to Peru in 1991, also invited by the State. The visit took place 
October 28 to 31, 1991. Although no report was prepared on that occasion, the [ACHR 
issued a press communique in October 1991, which was published in the annexes to the 


1993 Report.'° 


14. | After the disruption of Peru's institutional democracy on April 5, 1992, the 
Commission again received a rising number of communications from Peru.'' The Executive 
Secretary traveled to Peru on April 23 and 24, 1992; her report was submitted to the 
members of the Commission who, in turn, forwarded it to the Chairman of the Permanent 
Council of the OAS on April 28, 1992. The report was also published in the annexes to 
the Commission's 1993 Report.'” 


15: In May 1992, the Chairman of the Commission was invited to visit Peru. He 
and one other Commission member visited Peru on May 11 and 12, 1992. The Chairman 
submitted his report to the ad hoc meeting of Ministers of Foreign Affairs held at that time 
in Bahamas, also in May 1992. This report was also published in the annexes to the 
Commission's 1993 Report.'? 


16. |The IACHR must also highlight the role played by the various organs of the 
OAS in response to the measures adopted by President Fujimori on April 5, 1992. 
Accordingly, pursuant to resolution AG/RES. 1080, and in light of the Santiago 
Commitment to Democracy, the Permanent Council of the OAS convoked an ad hoc 
meeting of Ministers of Foreign Affairs, which was held on April 13, 1992, in Washington, 
D.C. In addition, on May 18, 1992, another meeting of Ministers of Foreign Affairs was 
held in Nassau, Bahamas, at which President Fujimori undertook to convoke the 
Democratic Constituent Assembly that was entrusted with framing the current Constitution 
of Peru, adopted in 1993. Also in 1993, the IACHR made another on-site visit to Peru, 
and prepared a report on the human rights situation, which it published in 1994, in which 
it made recommendations. 


8 /d., see Annex Il. 
10 /d., Annex V. 


"On Sunday, April 5, 1992, by Decree-Law No. 25,413, President Fujimori began what he described as "the 
organization of justice, the Court of Constitutional Guarantees, the National Council of the Judiciary, and the Public Ministry, 
to transform them into democratic institutions, so as to contribute to the pacification of Peru, to give access to an adequate 
administration of justice for the great majorities, eliminating for once and for all the corruption rampant in the judicial 
apparatus, and to try to prevent impunity for crimes perpetrated by terrorists, drug traffickers, and criminal organizations." 
See Report 46/97 (on admissibility), Case 11.166, Walter Humberto Vdsquez (Peru), October 16, 1997, IACHR, Annual 
Report 1997. 


'2 Report on Peru, op. cit., note 6, Annex VII. 


'3 /d., Annex VIII. 
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lis, In 1995, President Fujimori was elected for a second term. Also in $295; 
the Commission published two reports on Peru in its Annual Report. The first involved the 
extrajudicial execution of 13 peasants and the forced disappearance of eight more, in the 
department of Cuzco; and the second addressed violations of the rights to humane 
treatment, honor, and dignity of Raquel Martin de Mejia by members of the Army, the 
failure to investigate the horrific sexual assaults to which she was subjected, and the 
failure to investigate the kidnapping, torture, and later homicide of her husband."4 In 1995, 
the Commission sent the Inter-American Court two additional cases regarding Peru: Case 
11.154, on the violations of the right to humane treatment and due process suffered by 
Maria Elena Loayza Tamayo in her trial on charges of terrorism, and Case 10.773, on the 
forced disappearance of Ernesto Rafael Castillo Pdez. 


18. In its 1996 and 1997 annual reports to the OAS General Assembly, the 
Commission included special reports on Peru in chapter IV. In 1996, the Commission 
established four criteria "for purposes of identifying those OAS member states whose 
human rights practices merit special attention and, hence, inclusion in this chapter." The 
second such criterion concerns states that have imposed exceptional measures, such as a 
state of emergency.'® In the 1996 report, the Commission, as one of its concerns, 
examined the perpetuation of the state of emergency in Peru despite the diminished 
activity of the armed insurgent groups after their leaders were taken prisoner. In addition, 
in this report the Commission also studied the 1995 Amnesty Law, and the law prohibiting 
the courts from interpreting the Amnesty Law. In addition, it examined the creation of the 
Office of the Human Rights Ombudsman (Defensor de/ Pueblo) and of the Ad Hoc 
Commission, whose operations will be examined in detail below. The Ad Hoc Commission 
was established by law to evaluate the cases of persons unfairly convicted and sentenced 
to prison terms; its role is to recommend to the President that he pardon those found to be 
innocent. The Commission also noted in its 1996 report that Peru had not carried out the 
judgment of the Inter-American Court in the Neira Alegria case, which concerned the 1986 
killings at E/ Frontén prison. In 1996, the Commission submitted two new cases to the 
Court relating to Peru, Case 11.337, Cantoral Benavides, and Case 10. 009, Durdn and 
Ugarte. 


ek In its 1996 Annual Report, the Commission reiterated several of its prior 
recommendations regarding changes in the anti-terrorist legislation to bring it into line with 
the American Convention, and to derogate the amnesty laws. In addition, the Commission 
recommended, among other things, that the "faceless" justice courts be replaced by 
regular criminal courts, that legislation be adopted to make torture a crime and to prohibit 
the use of evidence obtained under torture; to put an end to the solitary confinement of 
prisoners convicted of terrorism, and to examine the prison conditions in which they live; 
to protect human rights defenders from reprisals; and to eliminate the criminal records of 
persons pardoned by the Ad Hoc Commission. 


14 See Report 1/96, Case 10.559 "Chumbivilcas" (Peru), and Report 5/96, Case 10.970 "Raquel Martin de Mejia" 
(Peru), IACHR, Annual Report, 1995. 


15 See IACHR, Annual Report 1996, p. 650. 


6 


20. In its 1997 report, the Commission published four reports involving cases 
from Peru. These cases referred to forced disappearances and extrajudicial executions. 
The 1997 report also included a section on Peru, as the state of emergency was In force in 
several parts of the country. Bearing in mind that the Government of Peru had invited the 
Commission to make an on-site visit in 1998, the report made reference only to the 
information submitted to the Commission that it set out to investigative in the course of its 
visit. Accordingly, the report contained no conclusion or recommendation. The 
Commission examined the followed aspects in that section: the conditions of detention, 
torture, freedom of expression, due process, the rule of law, the Constitutional Court, 
impunity, the Office of the Human Rights Ombudsman, and the issue of enforcement of 
the decisions of the Commission and the Court. 


Pad he In 1997, the Commission also submitted a case to the Inter-American Court 
regarding violations of due process to the detriment of Chilean citizens Jaime Castillo 
Petruzzi, Maria Concepcién Pincheira Saez, Lautaro Enrique Mellado Saavedra, and 
Alejandro Astorga Valdés. These four persons were accused of the crime of treason 
(traicién a la patria), convicted, and sentenced to life imprisonment by a "faceless" military 
court. The Court, in its judgment on the merits, handed down on May 30, 1999, declared 
the military proceedings of the four Chilean citizens "invalid, as they were incompatible 
with the American Convention," and ordered the State to carry out, "within a reasonable 
time period..., a new trial that ab initio satisfies the requirements of due process of law, is 
heard by a tribunal previously established by law (the regular courts), with full guarantees 
of a hearing and defense for the accused." The Peruvian State informed the Court that the 
Supreme Council of Military Justice, the highest-level organ, nationally, in the military 
jurisdiction, had on June 11, 1999, declared that the judgment of the Inter-American Court 
was "unenforceable" ("/nejecutable"). The-Inter-American Court declared on November 
17, 1999, that the State had the duty to enforce the judgment. 


22. In its 1998 Annual Report, the Commission published 16 reports on cases 
related to Peru. These cases included seven admissibility decisions and nine merits 
decisions. In 1998, the Commission submitted Case 11.319 to the Inter-American Court; 
at issue is the violation of the right to judicial protection to the detriment of Gustavo Cesti 
Hurtado, a retired Army officer. Cesti was tried, convicted, and sentenced to a prison term 
by a military court that has no jurisdiction over civilians, and was kept in prison even 
though a civilian court, ruling on a writ of habeas corpus on his behalf, ordered his 
immediate release. On September 29, 1999, the Inter-American Court handed down its 
decision on the merits, ordering, inter alia, Mr. Cesti's release. The Government of Peru 
proceeded to release Mr. Cesti on November 10, 1999. 


23: In 1999, the Commission submitted two new cases to the Court, Case 
11.762, on the violation of the rights to freedom of expression, private property, 
nationality, and due process of Baruch lIvcher Bronstein, and Case 11.760, The 
Constitutional Court, regarding judicial independence and due process. These cases, which 
will be analyzed infra, are not related to the problem of terrorism. On July 9, 1999, Peru 
gave notice of what it claims to be the "withdrawal" of its acceptance of the contentious 
jurisdiction of the Inter-American Court. As will be analyzed below, in the respective 
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chapter, on September 24, 1999, the Inter-American Court ruled unanimously that the 
Claimed effort to withdraw was not valid. 


C. THE ON-SITE VISIT 


24. As noted earlier, the Peruvian Government invited the Commission to visit 
Peru by letter of then-Minister of Foreign Affairs, Eduardo Ferrero Costa, to then-Chairman 
of the IACHR, Ambassador John Donaldson, dated October 24, 1997. The Commission 
delegation that visited Peru from November 9 to 13, 1998, was made up of the following 
members: Carlos Ayala Corao (then-Chairman); Robert Kogod Goldman (then-First Vice- 
chairman), Jean Joseph Exumé (then-Second Vice-chairman); Hélio Bicudo (rapporteur for 
Peru), Dean Claudio Grossman, and Ambassador Alvaro Tirado Mejia. The members of the 
IACHR were assisted by the Executive Secretary, Ambassador Jorge E. Taiana; the 
Assistant Executive Secretary, David Padilla; Christina Cerna, senior specialist (then-in 
charge of Peru for the Secretariat); and Ignacio Alvarez, staff attorney. Mr. Santiago 
Cantoén, Rapporteur for the Freedom of Expression, participated in that capacity. The 
Commission was also assisted by Nora Anderson, Olga de Franco, and Ana Cecilia 
Adriazola, and two interpreters, Paola Vasquez and France Fontaine de Lucioparedes. 


25. During the visit, the IACHR met with President Alberto Fujimori Fujimori, and 
with other Government officials. The Commission also met with Foreign Minister Fernando 
de Trazegnies Granda; Minister of Justice Alfredo Quispe Correa; Chief of the National 
Prison Institute Javier Nakandakari; Education Minister Domingo Palermo Cabrejos; Minister 
for Women's Promotion and Human Development Miriam Schenone; and Vice-Minister of 
Health Alejandro Aguinaga Recuenco. In addition, the IACHR spoke with other high-level 
authorities of the Peruvian State, including the Human Rights Ombudsman, Jorge 
Santistevan de Noriega, as well as members of his staff. 


26. In addition, the Commission met with the President of the Executive 
Commission of the Public Ministry, Blanca Nélida Colan Maquinho; the Public Prosecutor, 
Miguel Aljovin Swayne; the President of the Supreme Court, Victor Raul Castillo Castillo; 
the President of the Superior Court of Lima, Marcos Ilbazeta Marino; Francisco Acosta 
Sanchez, and other members of the Constitutional Court; Fausto Luna Farfan, who 
presides over the National Council of the Judiciary; the Executive Commission of the 
Judiciary; Manuel Macedo Dianderas, of the Judicial Academy (Academia de la 
Magistratura); and, from the judiciary, Edgar Romeo Vargas Romero, Supreme Prosecutor 
in charge of the Office of the Supreme Prosecutor for Internal Oversight (Fiscalfa Suprema 
de Control Interno) of the Public Ministry, and Nelson Reyes Rios, member of the Supreme 
Court and chief of the Judicial Oversight Office (Oficina de Control de la Magistratura), 
which is part of the Judiciary. 


20s The IACHR was also received by Luis Serpa Segura, President of the National 
Elections Board. In addition, the Commission met with the President of the Congress, 
Victor Joy Way; the First Vice-President, Ricardo Marcenaro Frers; and with the 
chairpersons of the various congressional committees: Dennis Vargas Marin, of the 
Committee on Human Rights and Pacification; Oscar Medelius Rodriguez, of the Committee 
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on Judicial Affairs; Marta Chavez, of the Committee for the Defense of Order and 
Intelligence; and Oswaldo Sandoval Aguirre, of the Foreign Relations Committee. The 
IACHR also met with officers of the military high command, including Gen. Victor 
Villanueva Ruesta, Minister of Interior, and Lt. Gen. Armed Forces of Peru Oscar Granthon, 
President of the Supreme Court of Military Justice. 


PRS: In the course of its visit, the IACHR had a work program in Lima, Ayacucho, 
Puno, Tacna, and Arequipa, where it went to meet with the state authorities, and with 
representatives of civil society. In the course of these visits, the IACHR met with the 
authorities of the Ayacucho, Yanamayo and Challapalca, Castro Castro, and Socabaya 
prisons, and of the Cuarte/ General "Simon Bolivar", and with inmates at these prisons. A 
delegation from the Commission went to Ayacucho on Monday, November 9, at the 
invitation of Peruvian President Alberto Fujimori, whereupon it visited the Superior Court of 
Justice of Ayacucho and the Yanamilla prison. On a second visit to Ayacucho, on 
Wednesday, November 11, the [ACHR went with the director of the PAR program, 
Guillermo Wong, to the Tambo district, to visit the area of action focused in the peasant 
community of Chachuamayo; and in the departmental capital, the Commission met with 
Viadimiro Huaro, representative of the Human Rights Ombudsman in Ayacucho, and 
representatives of civil society and non-governmental organizations working in the region, 
including the relatives of the disappeared and the working group of the displaced, and with 
political sectors. 


29. |The Commission also had an opportunity to meet in Lima with several non- 
governmental human rights organizations, and received the invaluable support of the 
Coordinadora Nacional de Derechos Humanos in organizing several meetings with sectors 
of Peruvian civil society. The Commission met, among others, with representatives of the 
following non-governmental organizations: the Andean Commission of Jurists, the Lima 
Bar Association (Colegio de Abogados de Lima), Transparencia, Foro Democratico, the Paz 
Peru Project, the National Working Group on Displacement [Mesa WNacional sobre 
Desplazamiento], the Working Group on Economic, Social and Cultural Rights, the Centra/ 
General de Trabajadores del Peru, the Asociacién de Periodistas, the Consejo de la Prensa 
Peruana, the /nstituto Prensa y Sociedad, Grupo de Iniciativa por los Derechos del Nifio, the 
Latin American Committee for the Defense and Rights of Women (CLADEM-Peru), and the 
Conferencia Permanente de Pueblos Indigenas. The Commission also met with several 
groups of relatives of the disappeared, retirees, pensioners, and workers who have been 
laid off. The Commission also had an opportunity to speak with His Eminence Cardinal 
Vargas Alzamora and the Catholic Bishop, Monsignor Juan Luis Marin, President of the 
Catholic Bishops Conference. The Commission spoke with representatives of the Peace 
Council, an autonomous institution created by the Congress in 1990, with modifications to 
the original law made by President Fujimori in the use of the legislative powers delegated 
by the Congress. 


30, As is customary in such visits, the IACHR received complaints from persons 
who alleged, directly or through their representatives, that they had been the victims of 
human rights violations; in addition, interviews were conducted with those who wished to 
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Provide additional information on cases already before the Commission. The Commission 
received approximately 600 complaints during the week of its visit. 


D. ACKNOWLEDGMENTS 


31. During its visit, the IACHR enjoyed full freedom and the necessary 
guarantees to travel and meet with all sectors, individuals, and groups with whom it 
wanted to meet. The IACHR reiterates its gratitude to the Government of the Republic of 
Peru, in the person of its President, Alberto Fujimori Fujimori, the Ministry of Foreign 
Affairs, the Human Rights Ombudsman, and all other state authorities, for the hospitality, 
facilities, and collaboration they extended to the [ACHR to successfully complete its visit, 
and to the various sectors of civil society, the non-governmental organizations, and private 
individuals for the open and transparent way in which they contributed, with their 
invaluable testimony and documentation, to the effective realization of the IACHR's 
mission during the visit. The Commission also reiterates its gratitude for the interest of the 
journalists and media in covering the visit. 


E. APPROVAL OF THIS REPORT 


32 This report was forwarded to the State on March 13, 2000, by the 
Executive Secretary of the Commission, for the purpose of the State making any 
observations it considers relevant, within two months. On May 13, the Commission 
extended this period by 15 days. On May 26, 2000, by Note No. 7-5-M/243 from the 
Permanent Representative of Peru to the OAS, the Peruvian State submitted its 
observations. The Commission, pursuant to Article 62 of its Regulations, heard those 
observations and included them as it deemed pertinent. The Commission approved the 
final version of its report on Friday, June 2, 2000. 
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SECTION I - DEMOCRACY AND RULE OF LAW 
CHAPTER | 


STRUCTURE OF THE PERUVIAN STATE 


A. THE 1993 CONSTITUTION 


1 By referendum held October 31, 1993, the Peruvian people ratified the 
approval of the Constitution by the Democratic Constituent Congress. The new 
Constitution replaced the 1979 one, and was designed with a view to modernizing the 
State. In this respect, then-Justice Minister of Peru explained in his introduction to the 
new Constitution that:. "... the national political bureaucracy had not yet experienced the 
discredit that it suffers today; terrorism was not known, at least in our country, on the 
scale that on which it has since been seen; fast-paced technological change, the 
consolidation of the liberal economic model, and democracy in the realm of politics were 
not given sufficient consideration by the framers of the 1979 Constitution. There was a 
heavy emphasis on the State as service provider, reflected in its interventionist conduct, 
which found full expression in the 1980s. It was a bloated State, as big as it was weak, as 
bureaucratic as it was anarchic. It was a situation that had to be ended, and in effect that 
was done. The 1993 Constitution is the legal expression of the effort to reverse the 
situation described."' 


2; The Peruvian Constitution notes at Article 43 that "the Republic of Peru is 
democratic, social, independent, and sovereign. The State is one and indivisible. Its form 
of government is unitary, representative, and decentralized, and it is organized pursuant to 
the principle of the separation of powers." This last provision was introduced in the 1993 
Constitution. The 1993 Constitution also provides that State power emanates from the 
people, and considers as one of the essential duties of the State "to guarantee the full 
observance of human rights." 


de The Legislative Branch 


a: The Peruvian Constitution calls for the Legislative power to vest in the 
Congress, which has a single chamber made up of 120 members of Congress.* The 
Congress is elected for a five-year period. Pursuant to Article 93 of the Constitution, "the 
members of Congress represent the Nation." 


4. The main powers of Congress are provided for at Article 102 of the 
Constitution. Special mention can be made of the powers to "adopt laws and legislative 
resolutions, as well as to interpret, amend, or derogate existing laws; to ensure respect for 
the Constitution and the laws, and to provide as necessary to enforce the responsibility of 


1 Introduction to the 1993 Constitution by Fernando Vega Santa Gadea (Minister of Justice). Compendium of 
Constitutional Legislation, Walter Gutiérrez Camacho, Carlos Mesfa Ramirez, official edition, Ministry of Justice (1995). 


2 The Congress of the 1979 Constitution was bicameral, with a 60-member Senate and a 180-member Chamber of 
Deputies. 
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those who break the law; to approve treaties; to approve the budget and the general 
accounts; and to exercise all other powers indicated by the Constitution and that properly 
vest in the legislative function." Article 104 of the Constitution establishes that: "The 
Congress may delegate to the Executive Branch the power to legislate, by legislative 
decree, as to the specific matter, and for the given period, as established in the 


authoritative law."° 


5, The Constitution provides at Article 105 that "the Congress shall accord 
preferential treatment to proposals sent by the Executive Branch with urgency," and 
provides at Article 106 that "the structure and operation of the State entities provided for 
in the Constitution" are regulated by organic laws (/eyes orgdnicas). \It is also established 
that the draft organic laws are handled like any other law, and are approved or amended by 
vote of "more than half of the legal number of members of Congress." 


2. The Executive Branch 


6. The Constitution provides that the President of the Republic is the Head of 
State and personifies the Nation. The president is to be elected by direct vote, and under 
Article 112 of the Constitution, "the presidential term is for five years. The President may 
be re-elected immediately for an additional period. After at least one other constitutional 
term has lapsed, the former President may run again, subject to the same conditions."* 


73 The main powers of the President are spelled out in Article 118 of the 
Constitution. They include the following: "To carry out and enforce the Constitution and 
the treaties, statutes, and all other legal provisions. To represent the State, inside and 
outside the Republic. To direct the Government's general policy. To ensure the internal 
order and external security of the Republic. To call elections for President of the Republic 
and representatives to Congress, and for mayors and members of municipal councils and 
all other officials as indicated by law.... To exercise the power to regulate the laws 
without violating them or altering their meaning; and, within those limits, to issue decrees 
and resolutions. To carry out and enforce the judgments and resolutions of the judicial 
organs.... To preside over the National Defense System; and to organize, distribute, and 
order the use of the Armed Forces and the National Police.... To administer the public 
treasury.... To grant pardons and commute sentences...." 


8. The Constitution of Peru provides that the direction and management of 
public services are entrusted to the Council of Ministers, made up of its President and 
several Ministers. The appointment of the President of the Council, who may be a 
minister-without-portfolio, and of the Ministers, is to be made by the President of the 
Republic. The President of the Council of Ministers undertakes to coordinate the functions 
of all the other ministers, and, in keeping with Article 123 of the Constitution, he or she 
shall be, "after the President of the Republic, the authorized spokesperson of the 
Government." 


3 This provision is from Article 188 of the 1979 Constitution. 


* Article 205 of the 1979 Constitution established a presidential term of five years, with no immediate re-election. 


S. The Judicial Branch 


a: The Peruvian Constitution establishes that the power to administer justice 
emanates from the people and is exercised by the judicial branch, through the judicial 
organs: the Supreme Court of Justice and all other courts (cortes and juzgados) as 
determined by the Organic Law on the Judiciary. The President of the Supreme Court of 
Justice is also President of the Judicial Branch, according to Article 144 of the 
Constitution, and the Plenary Chamber of the Supreme Court, is the highest-level 
deliberating body of the Judiciary. Article 141 of the Constitution indicates that "the 
Supreme Court shall rule on cassation motions, or in the final instance, when the action is 
initiated in a Superior Court or before the Supreme Court, in keeping with the law. In 
addition, it hears motions of cassation against the rulings of the military jurisdiction, with 
the limitations established at Article 173." According to that Article 173, the only 
resolutions from the military jurisdictions subject to cassation by the Supreme Court of 
Justice are those in which the military courts have imposed the death penalty. 


FO? The Judicial Branch includes the Supreme Court, Superior Courts (Cortes 
Superiores), Specialized and Mixed Courts (Juzgados Especiales y Mixtos), Justices of the 
Peace/Lawyer (Juzgados de Paz Letrados), and Justices of the Peace (Juzgados de Paz). 
There are 25 judicial districts. There is one Supreme Court for the whole country, while 
there is a Superior Court in each Judicial District. There are also Specialized and Mixed 
Courts and Justices of the Peace. Except for the justices of the peace, all other judges, 
including the members of the Supreme Court, are appointed and removed, according to the 
Peruvian Constitution, by the National Council of the Judiciary (Consejo Nacional de la 
Magistratura), analyzed infra. The Constitution also provides for the Constitutional Court, 
also examined infra. 


11. According to Article 139 of the Peruvian Constitution, the judicial function is 
characterized by the following principles and rights: " ., Independence in the exercise of 
the judicial function. No authority may take up cases pending before the judicial organ nor 
interfere in the exercise of its function. Nor may it void resolutions that have become res 
judicata, nor terminate ongoing procedures, nor modify judgments nor delay their 
enforcement.... The observance of due process and judicial protection..... The principle of 
not being deprived of the right of defense at any stage of the process.... [and] popular 
participation in the appointment and removal of judges, in keeping with the law." 


2 Pursuant to the terms at Article 146 of the Constitution of the Republic of 
Peru, the Peruvian State guarantees the judges: "1. Their independence. They are 
subject exclusively to the Constitution and the law. 2. Tenure in their posts. They may 
not be transferred without their consent. 3. Their permanence in the service, so long as 
their conduct and suitability are in keeping with their function. 4. A level of compensation 
that ensures them a standard of living worthy of their mission and rank." 
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4. National Council of the Judiciary (Consejo Nacional de la Magistratura) 


13. The Peruvian Constitution establishes that the National Council of the 
Judiciary is an independent organ entrusted with the selection and appointment, by open 
competition, of prosecutors and judges (except for justices of the peace, who are elected 
by popular vote). 


14. The National Council of the Judiciary is made up, in principle, of seven 
members, elected for five years. The members are elected, in distinct secret votes, by 
several national entities: one by the Supreme Court of Justice, one by the Board of 
Supreme Prosecutors (Junta de Fiscales Supremos), one by the members of the bar 
associations, two by the country's other legal professional associations, one by the 
presidents of the private universities. The number of members of the National Council of 
the Judiciary may be increased to nine, in which case the two additional members would 
be chosen by the Council itself, from lists proposed by labor and business. Under the 
Peruvian Constitution, the members of the National Council of the Judiciary may be 
removed for grave cause, by decision of Congress. 


15. Article 154 of the Peruvian Constitution establishes that in addition to the 
above-noted function of appointing judges and prosecutors, the National Council of the 
Judiciary also has the function of ratifying all judges and prosecutors every seven years, 
and removing judges and prosecutors at all levels, including the members of the Supreme 
Court of Justice and the supreme prosecutors. The final resolution must be reasoned, and 
the person concerned must first be given a hearing. 


5. The Public Ministry 


Ge The Peruvian Constitution provides that the Public Ministry enjoys autonomy, 
and that it is presided over by the Public Prosecutor (Fisca/ de la Nacién), who is elected by 
the Board of Supreme Prosecutors. The Public Prosecutor is elected for a three-year term, 
and may be re-elected for two additional terms. 


Ves As indicated in the previous paragraph, the power to appoint and remove of 
the prosecutors working under the Public Ministry is vested in the National Council of the 
Judiciary. As provided at Article 159 of the Peruvian Constitution, the powers of the 
Public Ministry are: "1. To bring a judicial action, on its own initiative or at the request of 
a party, to defend legality and the public interests protected by the law. 2. To ensure the 
independence of the judicial organs and the proper administration of justice. «43. "To 
represent society in judicial proceedings. 4. To conduct criminal investigations from the 
start. With that purpose in mind, the National Police is obliged to carry out the mandates 
of the Public Ministry in the performance of its function. 5. To press criminal charges on 
its own initiative or upon motion by a party..." 


15 


6. Constitutional Court 


18. The Peruvian Constitution provides that the Constitutional Court is an 
autonomous and independent organ, vested with powers of constitutional review. Its 
seven members are elected by the Congress of the Republic for a five-year term. The 
Magistrates of the Constitutional Court are not subject to an imperative mandate, nor do 
they receive instructions from any entity. They cannot be removed from their post. They 
do not answer for their votes or opinions in the performance of their function. They enjoy 
immunity. They cannot be detained or tried without authorization of the Court itself, 


sitting en banc, except in the case of flagrancy (Article 13 of the Organic Law on the 
Constitutional Court). 


1.9: Article 202 of the Peruvian Constitution vests the Constitutional Court with 
jurisdiction: "To take cognizance, in first instance and without appeal, of actions of 
unconstitutionality. 2. To take cognizance, in the last and final instance, of rulings 
denying motions for habeas corpus, amparo, habeas data, and action for enforcement 
[accién de cumplimiento]. 3. To take cognizance of jurisdictional disputes, or of powers 
assigned by the Constitution, pursuant to the law." Later, Law No. 26,435, adopted by 
the Democratic Constituent Congress and promulgated by the President of the Republic in 
1995, made it necessary to have the votes of six of the seven members of the 
Constitutional Court to declare a law unconstitutional.° 


Jos The Security and National Defense System 


20% The Constitution provides that the President of the Republic directs the 
National Defense System, is the Supreme Chief of the Armed Forces and National Police, 
and is assigned the power to promote officers to the rank of general and admiral in the 
Armed Forces, and general in the National Police. 


ag fe Article 173 of the 1993 Constitution provides that "in the event of a service- 
related offense, the members of the Armed Forces and National Police are subject to the 
respective jurisdiction and the Military Justice Code. Its provisions are not applicable to 
civilians, except in the case of the offenses of treason [traicién a la patria] and terrorism, 
as provided by law. The Supreme Court has the power, pursuant to Article 141 of the 
Constitution, to sit in judgment when the death penalty may be imposed. Those who 
infringe the laws on Compulsory Military Service are also subjected to the Military Justice 


Code." 
8. The Electoral System 


22! The Peruvian Constitution provides that the purpose of the electoral system 
is to ensure that voting reflects the authentic, free, and spontaneous will of the citizens. 
In addition, the electoral system is made up of the National Elections Board (Jurado 


Jha Bt sr ea Nd el a ie ce Sa 
5 That majority required by Law No. 26,435 may make it impossible for the Constitutional Court to review the 
constitutionality of laws, as analyzed infra. 
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Nacional de Elecciones), the National Elections Procedures Office, and the National Registry 
of Identification and Civil Status. 


23. The highest-level authority of the National Elections Board is the Board 
sitting en banc, made up of five members, elected by the Supreme Court of Justice, the 
Board of Supreme Prosecutors, the Lima Bar Association, and the deans of the law 
schools, both public and private. 


24. Pursuant to Article 178 of the Peruvian Constitution, "the National Election 
Board has authority: to monitor the legality of the vote and the holding of elections, 
referenda, and other popular consultations, as well as the preparation of voter rolls. To 
maintain and keep custody of the registry of political organizations. To ensure compliance 
with the rules on political organizations and all election-related provisions. To administer 
electoral justice.... In respect of elections, the National Elections Board may propose 
legislation." 


25. The Constitution provides that the rulings of the full National Elections 
Board, in respect of elections, referenda, or other types of popular consultations, are 
issued in the last and final instance, and no appeal may be brought against them. 


B. THE PERUVIAN CONSTITUTIONAL SYSTEM AND HUMAN RIGHTS 
se Peru's Constitutional Framework 


26. Of the legal provisions related to international treaties and human rights in 
Peru's 1993 Constitution,® Article 55 provides that treaties entered into by the State 
become an integral part of Peruvian law. At Article 56, the Constitution regulates the 
procedure by which they are incorporated definitively into domestic law. To this end, it 
provides that international agreements, among others human_ rights treaties--by 
interpretation of that article, which does not mention them expressly--must be approved by 
the Congress, before they are effectively ratified by the President of the Republic. 


27k Article 57, in turn, establishes the mechanism by which a treaty may be 
denounced, and by which the State would cease to be bound by the requirements imposed 
by it. This clause provides, in generic terms, that the denunciation of international 
agreements is a prerogative, in principle, of the President of the Republic. In the case of 
treaties subject to prior approval of the Congress, it notes that the denunciation may 
proceed once the Legislative branch has so consented. 


28. The constitution in force up until 1993’ contained provisions that expressly 
established the priority to be accorded respect for human rights as a matter of law and 
policy for the State. Thus, the clause at Article 80 stated that ensuring full observance of 


8 The Constitution of Peru was approved by the Democratic Constituent Congress and ratified in the referendum of 
October 31, 1993; it was then promulgated on December 29, 1993. 


? The 1979 Constitution. 
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human rights was one of the "essential" ("primordiales") duties of the authorities. Article 
211(1), in the section on the obligations and powers of the head of the Executive branch, 
provides that the President of the Republic shall be subject to complying with, among 
others, the provisions that emanate from human rights treaties. 


29. Another particularity of the 1979 Constitution was Title VIII, clause 16. It 
specifically vested three international instruments with constitutional rank: the 
International Covenant on Civil and Political Rights (CCPR), the Optional Protocol to the 
CCPR, and the American Convention on Human Rights. It should be noted that with 
respect to the American Convention, clause 16 referred expressly to Peru's accession to 
Articles 45 and 62, respectively, regarding the jurisdiction of the Inter-American 
Commission and the jurisdiction of the Inter-American Court of Human Rights. These 
provisions were enhanced by the provision in Title V, Article 305, referring to international 
bodies. Article 305 gave Peruvian citizens recourse to those "international courts and 
organs constituted by treaties to which Peru is a party," once they have exhausted the 
remedies available in the domestic jurisdiction. 


30. The above description of the constitutional reform process undertaken by 
Peru in the early 1990s, which culminated in the adoption of a new constitutional text, 
highlights that the Peruvian State has opted not to make specific reference in the new 
Constitution to any international human rights instrument. For example, the Constitution 
adopted in 1993 does not give hierarchical rank to any of the three international 
agreements that enjoyed such status under the 1979 Constitution, including the American 
Convention on Human Rights. This represents backsliding in terms of the rank accorded to 
the international protection of human rights, thus it could be interpreted that these same 
international instruments are now being accorded legal rank equal to that of general 
legislation, making it possible to amend or abrogate them by Congressional statute, in a 
marked departure from the approach taken by the framers of the 1979 Constitution.® 


2. Peru's International Obligations 


31). The Peruvian State has ratified and is party to many international instruments 
for the protection of human rights. As regards the universal system, Peru has acceded to 
the following conventions and treaties, among others: 


(a) The International Covenant on Civil and Political Rights, adopted by the 
United Nations General Assembly in its resolution 2200A (XXI), of December 16, 
1966, which entered into force on March 23, 1976 (ratified constitutionally, 
pursuant to the sixteenth general provision of the 1979 Constitution of Peru); 


(b) the International Covenant on Economic, Social and Cultural Rights, adopted 
by the United Nations General Assembly on December 16, 1966, and which entered 


——— ee 


8 The foregoing, without prejudice to possible judicial interpretations according due rank to the protection of human 


rights. 
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into force on January 3, 1976 (signed by Peru on January 11, 1977, approved by 
Decree-law No. 22,189, of March 28, 1978, and ratified on April 12, 1978); 


(c) the Optional Protocol to the International Covenant on Civil and Political 
Rights, adopted by the United Nations General Assembly by resolution 2200A 
(XXI), of December 16, 1966, and which entered into force on March 23, 1976; 


(d) the Convention on the Elimination of All Forms of Discrimination against 
Women, adopted by the United Nations General Assembly by resolution 34/180 of 
December 18, 1979, and which entered into force on September 3, 1981; 


(e) the Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, adopted by the 39th United Nations General Assembly by 
resolution 39/46, of December 10, 1984, and which entered into force on June 26, 
1987 (approved by Legislative Resolution No. 24,815, of May 12, 1988, and 
ratified on July 7, 1988); 


(f) the Convention on the Rights of the Child, adopted by the United Nations 
General Assembly by resolution 44/25, of November 20, 1989, and which entered 
into force on September 2, 1990; 


(g) the International Convention on the Elimination of All Forms of Racial 
Discrimination, adopted by the General Assembly by resolution 2106 (XXI) of 
December 21, 1965, and which entered into force on January 4, 1969 (approved 
by Peru by Decree-Law No. 18,969, of September 21, 1971, and ratified on 
September 29, 1971); 


(h) the Convention on the Prevention and Punishment of the Crime of Genocide, 
adopted by the General Assembly by Resolution 260A (III) of December 921948, 
and which entered into force on January 12, 1951 (approved by Legislative 
Resolution No. 13,288, of December 28, 1959, and ratified on February 24, 1960); 


(i) the Convention on the Suppression and Punishment of the Crime of 
Apartheid, adopted by the General Assembly by resolution 3068 (XXVIII), of 
November 30, 1973, and which entered into force on July 18, 1976; 


(j) the Convention on the Political Rights of Women, adopted by the General 
Assembly by resolution 640 (VII), of December 20, 1952, and which entered into 
force on July 7, 1954; . 


(k) the International Convention against Apartheid in Sports, adopted by the 
General Assembly by resolution 40/64, of December 10, 1985; 


(I) the Slavery Convention, which entered into force on March 9, 1927; 
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(m) the International Convention on the Protection of the Rights of All Migrant 
Workers and Members of their Families, adopted by the General Assembly by 
resolution 45/158 of December 18, 1990, and not yet in force; 


(n) Convention relating to the Status of Refugees, adopted by the United 
Nations Conference of Plenipotentiaries on the Status of Refugees and Stateless 
Persons, adopted by the General Assembly by resolution 429 (V), of December 14, 
1950, and which entered into force on April 22, 1954; and, 


(0) the Protocol relating to the Status of Refugees, adopted by the General 
Assembly by resolution 2198 (XXI) of December 16, 1966, and which entered into 
force on October 4, 1967. 


OZ. With respect to the international instruments approved within the inter- 
American system for the protection of human rights, Peru is a party to the following 
human rights treaties: 


(a) the American Convention on Human Rights, signed at the Inter-American 
Specialized Conference on Human Rights, on November 22, 1969 (approved by 
Decree-Law 22,231, of July 11, 1978, and ratified on July 28, 1978); 


(b) the Inter-American Convention to Prevent and Punish Torture, adopted by 
the 15th Regular Session of the General Assembly, Organization of American 
States, December 9, 1985 (approved by Legislation Resolution No. 25,286 of 
December 12, 1990, ratified by Peru on March 28, 1991); 


(c) the Inter-American Convention on the Prevention, Punishment, and 
Eradication of Violence against Women/Convention of Belém do Para, adopted 
during the 24th Regular Session of the General Assembly, June 9, 1994 (ratified by 
Peru on June 4, 1996); and, 


(d) the Additional Protocol to the American Convention on Human Rights in the 
Area of Economic, Social and Cultural Rights/Protocol of San Salvador, adopted 
November 17, 1988 (ratified by Peru on June 4, 1995). 


ou. Six of the above-cited legal instruments of the universal system have 
established committees of independent experts to monitor the States parties’ compliance 
with the obligations set forth in these instruments. To this end, they issue periodic reports 
that analyze the evolution of the internal situation in the countries in relation to the rights 
with respect to which they have jurisdiction to investigate. The six organs are the 


following: 


(a) the Human Rights Committee, entrusted with monitoring compliance with 
the provisions of the International Covenant on Civil and Political Rights; 
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(b) the Committee on Economic, Social and Cultural Rights, which supervises 
compliance with the obligations that arise from the International Covenant on 
Economic, Social and Cultural Rights; 


(c) the Committee against Torture, created by the Convention against Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment; 


(d) the Committee on the Elimination of Racial Discrimination, created by the 
International Convention on the Elimination of All Forms of Racial Discrimination; 


(e) the Committee on the Elimination of Discrimination against Women, whose 
establishment was mandated by the Convention on the Elimination of All Forms of 
Discrimination against Women; and, 


(f) the Committee on the Rights of the Child, established by the Convention on 
the Rights of the Child. 


34. The situation in Peru has been addressed by these organs on various 
occasions; the organs have highlighted an array of human rights problems, and have 
recommended that the Peruvian authorities make changes or adopt specific corrective 
measures. The Committee against Torture, in its concluding observations issued on 
occasion of its November 1999 session, noted that the following situations were especially 
worrisome: "a. the continuing numerous allegations of torture; b. the lack of 
‘independence’ of those members of the judiciary who have no security of tenure; c. the 
period of incommunicado pre-trial detention of 15 days for persons suspected of acts of 
terrorism; d. the use of military courts to try civilians; e. the automatic penalty of at least 1 
year of solitary confinement from the date of the trial of anyone convicted of a terrorism 
offence; f. the apparent lack of effective investigation and prosecution of those who are 
accused of having committed acts of torture; g. the use of, in particular, the amnesty laws 
which preclude prosecution of alleged torturers who must, according to Articles 4, 5 and 
12 of the Convention, be investigated and prosecuted where appropriate. h. the 
maintenance in some parts of the country of emergency laws which abrogate ordinary 
human rights protection; i. the special prison regime applicable to convicted terrorists and 
in particular to convicted terrorist leaders; j. the failure of the Attorney General's Office to 
keep a precise register of persons who claim that they have been tortured."° 


35. With respect to the persistence of the military jurisdiction and its effects on 
the exercise of fundamental rights and freedoms, the Human Rights Committee indicated in 
1999 that trials before special courts made up of anonymous judges are incompatible with 
Article 14 of the Covenant" and added that "the very nature of the system of trials by 
‘faceless judges’ in a remote prison is predicated on the exclusion of the public from the 
proceedings. In this situation, the defendants do not know who the judges trying them are 
and unacceptable impediments are created to their preparation of their defence and 
communication with their lawyers. Moreover, this system fails to guarantee a cardinal 


° Committee Against Torture; 23rd session, November 15, 1999, CAT/C/23/4, para. 4. 
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aspect of a fair trial within the meaning of Article 14 of the Covenant: that the tribunal 
must be, and be seen to be, independent and impartial." It concluded be noting: "In a 
system of trial by ‘faceless judges', neither the independence nor the impartiality of the 
judges is guaranteed, since the tribunal, being established ad hoc, may comprise serving 
members of the armed forces."'° 


36. |The Committee against Torture also took note of the Peruvian situation with 
respect to the practice of torture or abuse by the Peruvian security and police authorities'' 
and set forth, with concern, the information provided by two former agents of the Peruvian 
intelligence corps, who allegedly admitted that they received training, by their superiors, in 
the torture of detainees. The Committee also cites a report by the World Organization 
Against Torture, which alluded, along the lines of what the former agents described, to the 
systematic practice of abuse and torture by State forces. The Committee conveyed to the 
Government its special concern that this information sparked regarding the situation of 
torture in Peru. 


37. |The Committee also made a more general appeal, on reiterating the need to 
"accelerate the reforms geared to installing a genuine rule of law."'* To this end, it added, 
it was imperative for the authorities of the Peruvian State to derogate laws that infringe on 
the independence of the judiciary, which is the central guarantee for developing a system 
for the protection of human rights. 


3c, On issues of racial discrimination, the Committee on the Elimination of Racial 
Discrimination, in April 1999, found "the close relationship between socio-economic 
underdevelopment and the phenomena of ethnic or racial discrimination against part of the 
population, chiefly the indigenous and peasant communities"'? existing in Peru. In terms of 
laws, the Committee observed, also with concern, the lack of specific legislative provisions 
to ensure full observance of the International Convention on the Elimination of All Forms of 
Racial Discrimination. 


39) Later, the Committee noted: "It is also worrying to learn that people who are 
in fact subjected to all sorts of pressure, from both subversive groups and the forces of 
law and order, are being charged with aiding and abetting terrorists. Allegations have 
further been made that indigenous communities are being forced to set up self-defence 
committees under the armed forces and that young people from the most underprivileged 
sectors of the population are being conscripted by force."'* 


40. Finally, the Committee urged the Peruvian authorities to pursue possible 
courses of action aimed at achieving a solution to the problems indicated. It encouraged 


10 Human Rights Committee, 61st session; January 9, 1998; CCPR/C/61/D/577/1994. 
11 Committee Against Torture, October 20, 1999; CAT/C/SR.330; p. 6. 


Wee fob (Sax Be 
13 Committee on the Elimination of Racial Discrimination, 54th session; CERD/C/304 Add. 69, April 13, 1999; p. 2. 
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the Peruvian authorities to establish a "genuine dialogue"'® with the non-governmental 
organizations involved in the struggle against racial and ethnic discrimination. 


41. In turn, the Committee on the Elimination of Discrimination against Women, 
in its concluding observations published in July 1998,'® indicated, among its main 
concerns, "the situation of women who have been displaced from their places of origin 
with their families as a result of terrorist activity." Immediately thereafter, it recommended 
to the authorities "that the greatest possible care should be given to such women, who, in 
the main, were heads of household, and who should be the beneficiaries of programmes to 
promote their participation in the labour force together with access for them and their 
families to education, health care, housing, drinking water and other essential services." 


42. The Committee also indicated to the Peruvian authorities that "the 
Committee is deeply disturbed by the instances of sexual violence against rural and 
indigenous women and the high rate of sexual abuse of teenagers and girls in emergency 
zones."'’ It recommended that the necessary efforts be made to provide assistance to the 
victims of such practices, including training for police, army, court, medical and 
paramedical personnel, and all those who, considering their specific functions, enter into 
contact with those who suffer physical or sexual abuse. 


3; The Office of the Human Rights Ombudsman 


43. The Peruvian Constitution defines the Office of the Human Rights 
Ombudsman (Defensoria del Pueblo) as an autonomous organ, headed up by the Human 
Rights Ombudsman (Defensor de/ Pueblo), who is elected and removed by Congress. The 
Human Rights Ombudsman serves a five-year term, may introduce legislation, and may 
propose measures to facilitate the performance of his or her functions. 


44. Article 162 of the Peruvian Constitution establishes that the Office of the 
Human Rights Ombudsman is responsible for defending the constitutional rights and 
fundamental rights of the person and of the community, supervising the state 
administration, performance of its duties, and supervising the delivery of public services to 
citizens. In 1995, the Peruvian Congress approved the Organic Law on the Office of the 
Human Rights Ombudsman, and on September 11, 1996, the Office of the Human Rights 
Ombudsman initiated its activities of providing services to the public, with the designation 
of the Ombudsman, Jorge Santistevan de Noriega. 


45. The Office of the Human Rights Ombudsman is organized territorially, on a 
decentralized basis, with representatives of service modules in various localities 
nationwide, and with itinerant teams. This enables it to perform its functions throughout 
the national territory. In terms of its organizational structure, it has been organized in three 


8 id, p. 4. 


‘6 Committee on the Elimination of Discrimination against Women, 19th session; A/53/38 Rev. 1, paras. 292-346; 
July 8, 1998; pp. 4-5. 
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“Adjuntias," or offices of deputy ombudsmen, organized as per the areas of authority 
assigned by the Constitution to the Office of the Human Rights Ombudsman: human 
rights, state administration, and public services. In 1999 approximately 35% of its budget 
was made up of funds from international cooperation.'® 


46. The work of the Office of the Human Rights Ombudsman covers several 
areas. In relation to the observance of human rights, the Office has been in charge of 
important matters such as the Ad Hoc Commission on innocent persons tried or convicted 
as terrorists, those persons facing charges yet neither convicted or cleared (/os 
requisitoriados), persons deprived of liberty, military service, respect for constitutional 
guarantees, women's rights, and the rights of the disabled. Supervising the duties of the 
state administration, the Office of the Human Rights Ombudsman has addressed issues 
such as limits on the access to information, the duty of the administration to make 
decisions in matters under its consideration, respect for the principle of legality, and 
pensioners’ rights. In relation to the supervision performed by the Office of the Human 
Rights Ombudsman of the delivery of public services to citizens, it has addressed matters 
such as access to public services, the quality and security of such services, and improper 
electricity bills. In addition, the Office of the Ombudsman has played a significant part in 
cases involving Peru before the Inter-American Court of Human Rights and before the Inter- 
American Commission as well, submitting amicus curiae briefs on behalf of inhabitants of 
Peru. 


47. The Commission reiterates the importance it attributes to the creation and 
efficient operation of the Office of the Human Rights Ombudsman, and shares what was 
noted by the Coordinadora Nacional de Derechos Humanos to the effect that "the Office of 
the Human Rights Ombudsman has displayed a posture of defending human rights and 
citizen rights. It has played a significant part in facing up to abuses of authority and has 
issued pronouncements and made several recommendations to overcome problems that 
affect human rights."'? The Commission considers that the autonomous and independent 
existence of the Office of the Human Rights Ombudsman is one of the most significant 
elements favoring respect for human rights in Peru. 


48. The Commission is of the view that the work of the Office of the Human 
Rights Ombudsman should be supported and strengthened where it may prove necessary, 
be it in respect of institutional, budgetary, or other matters. 


ee 


18 Office of the Human Rights Ombudsman, Executive Summary, Segundo Informe del Defensor del Pueblo al 
Congreso de la Republica , Lima, April 1999. 

18 Coordinadora Nacional de Derechos Humanos, Informe a la Comisién Interamericana de Derechos Humanos, 
Lima, November 1998. That report has been published by the Coodinadora at the following web _ site: 
< http://www.cnddhh.org.pe/inforcidh.htm S35 
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CHAPTER Il 


ADMINISTRATION OF JUSTICE AND RULE OF LAW 


A. INTRODUCTION 


te The observance of rights and freedoms in a democracy requires a legal and 
institutional order in which the laws prevail over the will of the rulers, and in which there is 
judicial review of the constitutionality and legality of the acts of public power, i.e., it 
presupposes respect for the rule of law. 


Z The Judiciary has been established to ensure compliance with the laws, and 
is no doubt the fundamental organ for protecting human rights. In the inter-American 
human rights system, designed for a hemisphere of democratic countries, the adequate 
Operation of the judiciary is essential for preventing the abuse of power by another State 
organ, and, therefore, for protecting human rights. In effect, the fundamental corollary of 
human rights is the possibility of going before the judicial organs to see to it that rights are 
upheld. 


SF In order for the judicial branch to be able to serve effectively as an organ for 
the oversight, guarantee, and protection of human rights, not only must it exist formally, 
but in addition, it must be independent and impartial. In the inter-American human rights 
system, this stems not only from the very concept that States must be organized pursuant 
to the principles of representative democracy as a requirement for belonging to the OAS. ' 
In addition, the American Convention establishes, at Article 8: 


Every person has the right to a hearing, with due guarantees and within a reasonable time, by 
a competent, independent, and impartial tribunal, previously established by law, in the 
substantiation of any accusation of a criminal nature made against him or for the 
determination of his rights and obligation of a civil, labor, fiscal, or any other nature. 


4. In order to define the meaning and scope of the concepts of independence 
and impartiality, a series of “basic principles" have been established in the framework of 
the United Nations (UN), among which the Commission makes special mention of the 


following: 


ithe The judiciary shall decide matters before it impartially, on the basis of facts and in 
accordance with the law, without any restrictions, improper influences, inducements, 
pressures, threats, or interferences, direct or indirect, from any quarter or for any reason. 


2 Persons selected for judicial office shall be individuals of integrity and ability with 
appropriate training or qualifications in law. Any method of judicial selection shall safeguard 


ee 

1 The American Convention reaffirms in its preamble the "intention to consolidate in this hemisphere, within the 
framework of democratic institutions, a system of personal liberty and social justice based on respect for the essential rights 
of man." In the same spirit, at Article 29, the Convention prohibits the interpretation of any of its provisions so as to 
preclude “other rights or guarantees that are inherent in the human personality or derived from representative democracy as a 
form of government," while it also makes reference to democracy as the presumed form of political organization of the 


States parties at Articles 15, 16, 22, and 32. 
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against judicial appointments for improper motives. In the selection of judges, there shall be 
no discrimination against a person on the grounds of race, colour, sex, religion, political or 
other opinion, national or social origin, property, birth or status, except that a requirement, 
that a candidate for judicial office must be a national of the country concerned, shall not be 
considered discriminatory. 


Se The term of office of judges, their independence, security, adequate remuneration, 
conditions of service, pensions and the age of retirement shall be adequately secured by law. 


4. Judges, whether appointed or elected, shall have guaranteed tenure until a mandatory 
retirement age or the expiry of their term of office, where such exists.” 


BF The existence of an independent judiciary is essential for the practical 
observance of human rights and democracy, and constitute a right that the member States 
of the OAS are under an obligation to respect and ensure to all persons under their 
jurisdiction. 


6. As mentioned supra, the Peruvian Constitution notes at Article 43 that the 
Republic of Peru is democratic, and is organized pursuant to the principle of the separation 
of powers, and that one of the essential duties of the State is to "ensure the full 
observance of human rights." 


B. THE CIVILIAN JURISDICTION: JUDICIAL REFORM 


7 The current executive authorities of the Peruvian State, with whom the 
Commission met during its on-site visit, have for many years emphasized the need for in- 
depth reform of the judicial branch, with the stated objective of improving it substantially 
and overcoming long-standing shortcomings. 


8. Prior to the on-site visit (November 1998), during the course of this visit, and 
after it, the IACHR, in the performance of its functions, has closely followed judicial reform 
in Peru. This monitoring has been done mainly by looking at laws promulgated related to 
judicial reform; reports prepared by national and international agencies and institutions, 
both governmental and non-governmental; news reports in the national and international 
press; and the interviews that the Commission had with the various Peruvian authorities, 
including, among them, Peruvian judges and prosecutors at all levels. 


9) The information collected by the Commission indicates repeatedly and 
convincingly that the reform process undertaken, instead of leading to the stated objective 
of substantially improving the judiciary, has made it possible to subordinate it to the 
political authorities. This warping of the reform process has severely diminished the 
independence, autonomy, and impartiality of the judiciary, to the detriment of the balance 
of powers and checks on abuses of power that should be characteristic of a democratic 
State. The information provided in the Peruvian State's response to the Report merely 


2 UN, Basic Principles on the Independence of the Judiciary, Seventh United Nations Conference on the Prevention 
of Crime and the Treatment of Offenders held at Milan from 26 August to 6 September 1985, Doc. A/CONF.121/22/Rev.1 
p. 59 (1985). 
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indicates an increase in the number of cases being processed by the courts, with no 


reference to the autonomy and independence of the courts with respect to the political 
authorities. 


NO: Distinguished professors of law and leaders of the Lima Bar Association, 
during the on-site visit, repeatedly set forth very severe criticism of the rule of law in Peru. 
In addition, Congressman Jorge Avendafio, former professor at the Universidad Catdlica 
and former dean of the Bar Association, argues: "There is no rule of law in the country ... 
because there is no separation of powers. There is no independent justice, and the right of 
the people to express themselves through the referendum has been impeded. In Peru, it is 
not the law that prevails, but the will of the ruler, and this is the opposite of the rule of 
law."* In addition, Avendafo notes that the Executive uses the Legislature and the 
Judiciary: "The first was useful for decapitating the Constitutional Court, and for adopting 
unconstitutional laws that have enabled it to capture and dominate the institutions 
(National Elections Board, Public Ministry, National Council of the Judiciary, etc.). The 
second, the judiciary, is used to persecute political enemies, such as Ivcher, Mur--because 
of his wife--, etc. and to rule favorably in cases with political implications, such as the 
amparo filed on behalf of Martha Chavez."* According to these statements, it has implied, 
in practice, that all Peruvians, and all other persons subject to the jurisdiction of the 
Peruvian State, lack adequate legal and institutional order for the defense and protection of 
their human rights. 


Aya It should be noted that the special measures of April 5, 1992, to reorganize 
the State, were adopted for "the institutional reform of the country, aimed at achieving an 
authentic democracy, substantially increasing the standard of living of the population, 
creating the conditions for better realization of the human person."° In this historical 
context, the judiciary and the Public Ministry began to undergo reform. Thirteen of the 25 
members of the Supreme Court, all the members of the Constitutional Court, the members 
of the National Council of the Judiciary, the Public Prosecutor, and 134 judges were 
removed on April 9, 1992. Their replacements were appointed by the Executive, with the 
legislative majority. 


2 In 1995 and 1998, the Congressional majority approved, and the Executive 
promulgated, Laws Nos. 26,546 and 26,933, which give the Executive branch functions 
that should properly vest in the judiciary and the National Council of the Judiciary.® 


UE OAS ee eee 
3 See "Requiem por el Estado de Derecho, Jorge Avendario, Enrique Bernales y Marcial Tubio tres juristas auscultan 
el Poder Judicial que padecemos en los tiempos de Fujimori," by Mario Campos, in Somos. 


4 Constitutional law expert and professor Enrique Bernales noted “that this government has adhered closely to the 
script of all authoritarian governments, and it is important to recall that this script is based on one essential task: to do away 
with the institutions, for which the steamroller has been very useful. There are no institutions in Peru on the eve of the new 
millennium. The only institutions that work are chaos, uncertainty, poverty, corruption, fear of the future..., re-election?" Id. 


5 Article 2 of Decree-Law No. 25,418 (supra). 


6 Law No. 26,546 was adopted on November 21, 1995, and Law No. 26,933 on March 12, 1998. In its response, 
the State indicated that Law No. 27,009 provides that the Executive Commission of the Judiciary is to sit until December 31, 
2000. It should be noted that the life of this Commission has been extended each year, so that by now it can be considered 


permanent. 
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13. These transitory provisions, which have now become permanent, eliminate 
the institutional autonomy of the judiciary, which is no longer entrusted with its own 
management, administration, or financing, attributes which are essential and indispensable 
for maintaining the necessary balance of power in a democratic society. The main 
characteristic of the reform process is the high level of concentration of power and 
decision-making powers that has been granted to the Executive Commission of the 
Judiciary, and especially its Executive Secretary. The Peruvian State, in its response, 
underscored that the Executive Commission is made up of the President of the Supreme 
Court, who presides over it, the President of the Supreme Criminal Chamber, the President 
of the Supreme Constitutional Chamber, and an Executive Secretary. The first Executive 
Secretary, José Dellepiane, was widely criticized for not being an attorney (but rather a 
retired career military officer) and for his cozy relationship with the Executive branch. 
David Pezua, who replaced him, worked as a clerk to Francisco Acosta, President of the 
Constitutional Court, after the removal of three judges by the Congress, and as an adviser 
to Gen. Guido Guevara, President of the Supreme Council of Military Justice. It has been 
considered that the Executive Commission constituted unconstitutional and intolerable 
interference in the judicial system by the Executive. The Peruvian State, in its response, 
indicated that "the make-up of the organs of Government and administration of the 
Judiciary ... is fully constitutional" because the Executive Commission has been created by 
Law No. 26,546. The Commission would like to note that the government cannot alter the 
functions that the Constitution has set forth for the various State organs by the mere 
adoption of supposedly "transitory" laws. 


ie The "Provisional" judges 


14. As of this writing, more than 80% of the judges in Peru are "provisional" 
7and have been elected by the Congress, without public competition, through the Judicial 
Coordination Council and the Executive Commission of the Judiciary, and they are allowed 
to administer justice in positions higher in rank than those for which they have been 
evaluated and designated by the National Council of the Judiciary. Since 80% of the 
judges in Peru are provisional, i.e., they do not enjoy the guarantee of stability and may be 
removed without cause, added to all the other actions limiting rights and freedoms adopted 
by the Executive and the legislature, the judiciary has seen its autonomy and independence 
severely limited. Article 151 of the 1993 Peruvian Constitution provides that the Judicial 
Academy is entrusted with the education and training of judges and prosecutors at all 
levels, so that they may then be selected. In this regard, the Organic Law on the Academy 
(Law No. 26,335) determines that one of its programs has the purpose of academic 
training of the magistrates of the judiciary and the Public Ministry, and that their access to 
posts is by an admissions examination. Since 1992, the Judicial Academy has not 
graduated a single student, and the National Council of the Judiciary has not carried out its 
constitutional obligation to appoint permanent judges (jueces titu/ares).2 For the same 


? Not taking into account Justices of the Peace (Juzgados de Paz). 


. The Government, in its response, notes that the National Council of the Judiciary cannot appoint judges and 
prosecutors if the candidates have not passed the training course at the Judicial Academy (which was expanded from six 


(... continued) 
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reason, no judge has been promoted. Consequently, due to the lack of new permanent 
judges, the organs created by the Congress, made up of persons selected by the Congress, 
have chosen judges of lower rank for positions of higher rank. Those judges are called 
“provisional” and may be removed from their posts without cause. The Peruvian State, in 
its response, also emphasized the need to address the problem of backlogs in the justice 
system with the creation of transitory chambers and transitory courts. It states: "To 
address that problem, the Executive Commission of the Judiciary was entrusted with 
carrying out an aggressive policy of reducing the caseload, for which transitory chambers 
and transitory courts were created with judges who, being permanent judges of the 
immediate preceding instance, meet all the requirements for occupying the next highest 
post, pursuant to the provisions of the Peruvian Constitution and of the Organic Law of the 
Judiciary." It should be noted that the Inter-American Commission has received repeated 
reports of the appointment of certain judges in higher posts due more to their political 
connections than their merits. In addition, what the State says does not refute the fact 
that the judges have not been evaluated and designated by the National Council of the 
Judiciary, which is assigned that power by the Peruvian Constitution. It is surprising that 
the State affirms that all provisional judges have stability in their posts, especially in view 
of the evidence submitted to the Commission of the frequent removal of judges whose 
rulings run contrary to the interests of the Government, including members of the 
Constitutional Court. 


TO. The "provisional" judges are provided for in the Peruvian Constitution as an 
exceptional measure and only for filling vacancies, but this exception has become the rule. 
This high percentage of "provisional" judges has a serious detrimental impact on citizens’ 
right to adequate administration of justice. It is not just that "provisional" judges are 
selected by an organ other than that stipulated in the Constitution, but that in addition 
those judges are allowed to perform functions for which they have been neither prepared 
or evaluated, as mandated by the Constitution. In addition, the pertinent organ, the 
National Council of the Judiciary, is not in a position to evaluate the ethical conduct of a 
"provisional" judge throughout his or her judicial career. The State points out in its 
response that the functional control of the magistrates in the Judiciary is performed by the 
Judicial Oversight Organ (OCMA), and by the District Judicial Oversight Offices 
(ODICMAS), made up of one of the 25 judicial districts in the country. This is precisely the 
point. The Peruvian Constitution assigns this power to the National Council of the 
Judiciary, but it is exercised by organs that have been created by the State to replace the 
constitutional organs. The National Council of the Judiciary cannot confirm these judges in 
their posts, since it is only empowered to confirm tenured judges. Accordingly, it is a 
judicial system permanently in the hands of "provisional" judges who, in general, do not 
have the qualifications required for carrying out the tasks assigned to them. The 
independence of the judicial system is also undermined by the fact that the "provisional" 
judges do not enjoy the right to stability in their posts when they are placed on a level 


(continued...) 
months to two years). Precisely the fact that the Congress, whose majority is pro-Government, has changed the duration of 


the course, has made it possible for the State to continue appointing a very large number of judges, going around the 
constitutional procedure. 


30 


approximately equal to permanent judges, which means the decision as to whether they 
keep their jobs is made unilaterally by the Executive. The Peruvian State notes in its 
response that the situation will change with the first graduating class of the Judicial 
Academy in June 2000. 


16. The Organic Law on the Judiciary provides that the Plenary Chamber of the 
Supreme Court of Justice is made up of 16 members. The Plenary Chamber elects, by 
majority vote, the representative of the judiciary to the National Elections Board, which is 
the highest level state authority on electoral matters. Two of the 16 posts on the Plenary 
Chamber were vacant; consequently, two "provisional" judges had to be appointed to fill 
them. The Executive Commission of the Judiciary, however, decided to create 16 new 
posts and selected 16 lower-level judges, appointing them as "provisional" judges of the 
Supreme Court. Consequently, of the 32 judges of the Supreme Court today, 18 have 
been elected indirectly by the Congress, without any technical or ethical evaluation of their 
qualifications for those posts. In late 1997, members considered sympathetic to the 
interests of the Executive were a majority of the Plenary Chamber of the Supreme Court. 


Veh Given that the "provisional" judges of the Supreme Court of Justice were 
elected indirectly by the Congress, they lack the status of permanent judges, and in 
principle they do not possess the same rights, prerogatives, or powers as the permanent 
judges (who have been evaluated and appointed by the National Council of the Judiciary). 
As the "provisional" judges had no right to vote to elect a representative of the Judiciary 
to the National Elections Board, Congress approved Law No. 26,898, and the Executive 
promulgated it on December 12, 1997, giving the "provisional" judges the same rights, 
powers, and privileges as the permanent judges.° The Peruvian State notes in its response 
that recognizing the provisional judges to have the same rights, attributes, and privileges 
as the permanent judges represents an application of the right to equality before the law, 
and the principle of non-discrimination, since the provisional judges "meet the same 
requirements and do the same work." Yet on the previous page of its response, the State 
observes that "they are permanent judges of a lower instance, "Who have been called on 
to fill higher-level posts. It is clear that a permanent judge fills the requirements of his or 
her post, but when becoming "provisional" and transferred "transitorily" to fill a higher- 
level post, he or she may not meet the requirements for that post. 


18. According to repeated allegations received by the Commission, the reasons 
inspiring this law, like the earlier ones, were apparently to allow the judges of the Plenary 
Chamber of the Supreme Court to vote to elect, by majority vote, the representative of the 
judiciary to the National Elections Panel. The composition of the National Elections Panel is 
important considering that it must decide, in the year 2000, on Alberto Fujimori's possible 


® Article 2 of Law No. 26,898, "Law that spells out the duties and rights of magistrates of the Judiciary and the 
Public Ministry," provides: "The Provisional Magistrates that occupy a post in any of the judicial organs of the Judiciary 
provided for in Article 26 of the Single Ordered Text of the Organic Law on the Judiciary, have the same duties, rights, 
powers, prerogatives, prohibitions, and incompatibilities as the Permanent Magistrates in their respective categories so long 
as they remain in those posts. The Provisional Magistrates of the Supreme Court sit in the Plenary Chamber, with right to 
voice and vote, and they participate in running the institutional, administrative, and judicial affairs of the Judiciary, so long as 
their provisional status endures." 
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third presidential candidacy. It is clear that persons sympathetic to the Executive will be 
more favorable to their candidacy. Although the Constitutional Court is the highest-level 
authority regarding interpretation of the Constitution, and already interpreted Article 112 of 
the Constitution so as to deny the President the possibility of aspiring to a third term, 
public opinion has the impression that it is the JNE that should settle the matter. The 
response of the Peruvian State notes that the assessment of the IACHR, that Law No. 
26,808 was issued for political purposes, is completely subjective. The Commission refers 
the reader to Chapter IV, on political rights, in this connection. 


1:9 On September 30, 1999, the Judicial Academy adopted Administrative 
Resolution No. 027-99-CRG-AMAG, which allows for promotions of provisional judges. A 
group of at least 58 permanent magistrates of the Court of Lima submitted a motion for 
reconsideration to the Executive Commission of the Judiciary calling for derogation of this 
resolution. The permanent magistrates hold that the call of the Academy tends to 
undermine the judicial career as provided for in the Organic Law on the Judiciary, on 
allowing for provisional judges to be promoted, even beyond the next-higher level. The 
tenured magistrates stated: "We do not call into question the rights, powers, and 
prerogatives that Law No. 26,898 establishes for the tenured magistrates, for whom, 
moreover, we express the utmost respect, recognizing their personal and _ professional 
qualities." They added: "Yet until Article 225 of the Organic Law on the Judiciary is 
amended, promotion is possible to the extent that the magistrate was permanent in the 
previous post; accordingly, the first course of promotion aimed at specialized or mixed 
judges, provisional prosecutors, and senior adjuncts (adjuntos superiores) should be 
exclusively for magistrates of that instance who are permanent." They added that the 
provisional magistrates who act as specialized judges or provincial prosecutors have not 
won any competition to hold those posts, and in the best of cases are permanent judges of 
peace, clerks, or permanent court reporters. They underscored that in the case of the 
clerks or court reporters who serve as provisional specialized judges, the situation is even 
more serious, for according to the Organic Law, they could aspire only to being justices of 
the peace, while the current call of the Academy would make it possible to perpetuate in 
their posts many provisional magistrates who have been called into question for the anti- 
juridical nature of their rulings, such as public law judges Percy Escobar Lino and Victor 
Raul Martinez Candela, who in normal circumstances would be mere judicial auxiliaries. '° 
The Peruvian State notes in its response that this Administrative Resolution does not alter 
the current regulation of the judicial career, "since the requirements for promotion are not 
strictly academic, and that are to be found in the Organic Law on the Judiciary and other 
provisions cited, should be met by those who seek promotion in the judicial career or 
accede to it." The Commission notes that the policy has been formulated by 58 
permanent judges who evidently were not in agreement with the position expressed by the 


State. 


20: In February 1998, the Dean of the Lima Bar Association denounced six 
judges of the Supreme Court of Justice, four of whom are "provisional," to the National 


————— a 


10 " Jueces titulares en contra de ascenso de los provisionales," La Republica, November 5, 1999. 
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Council of the Judiciary for improper conduct. The National Council of the Judiciary set in 
motion an investigation that was later dismissed (infra). 


21. On March 12, 1998, the congressional majority adopted another law, Law 
No. 26,933, according to which the power to remove the judges of the Supreme Court 
who belonged to the National Council of the Judiciary was vested in the Organ for Internal 
Oversight of the Judiciary, which will decide, in each case, whether the case should be 
archived or whether the judge should be removed.'' Only in those cases in which the 
Internal Oversight Organ resolves that the judge should be removed will the matter be 
passed on to the National Council of the Judiciary. In addition, the law provides for the 
transfer of all proceedings pending against magistrates to that new organ. Law No. 
26,933 deprives citizens of the right to present allegations against the judicial authorities 
to the National Council of the Judiciary, as provided by the Constitution. The Peruvian 
State, in its response, notes that the power to apply the sanction of removal to the 
members of the Supreme Court was restored to the National Council of the Judiciary by 
Law No. 26,973, of September 10, 1998. 


223 By application of this provision, the Congress and the Executive avoided 
removal from the Supreme Court of the four "provisional" judges who had been called into 
question for improper conduct, and whose votes were essential for them, and they 
controlled all the proceedings against judges and prosecutors from that moment on. In 
addition, it has impeded investigations of judicial authorities called into question by the 
citizens, making it possible for them to continue administering justice. '? 


23) In April and May 1998, the judicial organs appointed the new members of 
the National Council of the Judiciary. In addition, in April four members of the National 
Council of the Judiciary resigned (infra), in solidarity with the members of the National 
Council of the Judiciary and because their autonomy in respect of their policies and 
procedures had not been recognized.'? The new members of the Judicial Academy 
prolonged the program for training of judges and prosecutors, and kept them in their 
positions of "provisional" officials subject to manipulation by the Executive. 


24. To exercise control over those organs, the Coordinating Council (Consejo de 
Coordinacién) and the Executive Commission have increased the number of judges and 
supreme prosecutors, thereby obtaining a majority of votes favorable to the Government in 


" The Commission met with Mr. Nelson Reyes Rios, President of the Organ for Internal Control of the Judiciary (the 
Judiciary's internal oversight body). 


'2 The four judges confessed that they had signed a judgment drafted by another judge--without reading it--who 
had nothing to do with their court, and who should not have had access to the case file. Those judges, ignoring the principle 
of res judicata, voided the judgment that "they hadn't read," but had issued eight months earlier, and issued a new ruling. 
That law provoked the resignation, on April 9, 1998, of the seven members of the National Council of the Judiciary, who 
explained that they had been deprived of their functions considering that the new laws issued by Congress prohibited them 
from appointing, confirming, or removing judges. In addition, the World Bank, which had announced a US$ 22.5 million loan 
for Peru, for judicial reform, suspended disbursement of the loan until the Council's powers are restored. 


The four jurists are Guillermo Figallo, Javier Neves, Marcial Rubio, and Francisco Eguiguren. See editorial, 
"Renuncia Comisién. Academia de la Magistratura en peligro," La Republica, April 10, 1998. 
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the highest-level state organs, such as the Plenary Chamber of the Supreme Court and the 
Board of Supreme Prosecutors.'* Also, in this case it should be noted that the reforms are 
not purely administrative, since the decision of a collegial body depends on the opinion of 
each of its members. As a result of the creation of 16 new posts on the Supreme Court, 
and three new supreme prosecutor positions, the selection of persons whose interests are 
closer to those in power could be favored, in addition to making it possible to manipulate 
the decisions of the highest-level collegial bodies of the Judiciary and the Public Ministry, 
and, consequently, of the National Elections Board. 


25. The provisional nature of the judges' term also influences the review of laws 
adopted by the Congress. In Peru, the judges are constitutionally required to give 
precedence to the Constitution on reviewing the laws at odds with it. It is easy to 
understand that the judges appointed to provisional posts by the Congress (through the 
Executive Commissions), in general, might refrain from exercising that power of according 
priority to the Constitution, as they may be removed without cause. This diminishes the 
effectiveness of the constitutional power of "diffuse control" of the laws, assigned to 
judges in Peru. 


2. Public Ministry 


26. The Public Ministry is autonomous and, according to law, is headed up by 
the Public Prosecutor, who is elected by the Board of Supreme Prosecutors. The Public 
Prosecutor takes an oath before the President of the Republic on taking office. The 
supreme prosecutors are designated by the President only after a recommendation is made 
by the National Council of the Judiciary. 


293 The Public Ministry initiates judicial actions to defend legality, supervises the 
adequate administration of justice, represents society in judicial procedures, investigates 
crimes, institutes criminal proceedings, on its own initiative and upon the initiative of 
parties, issues opinions prior to making judicial decisions, and may introduce proposed 
legislation. Its budget is approved by the Board of the Public Ministry (Junta de/ Ministerio 
Publico) and it is defended, before the Congress and the Executive, by the Public 
Prosecutor. 


28. The duration of the term of the current Public Prosecutor, Miguel Aljovin, is 
three years, which may be prolonged by re-election for two more years. The Public 
Prosecutor is empowered to challenge laws, on grounds of unconstitutionality, before the 
Constitutional! Court. According to the Constitution, the public prosecutor makes criminal 
accusations against judges and prosecutors of the lower courts and appellate courts, and 
generally against public officials. It monitors the activities of prosecutors and supervises 
compliance with the independence of the judicial organs and the proper administration of 
justice. It oversees respect for fundamental human rights in the sphere of the public 


14 The decision of the Plenary Chamber of the Supreme Court of Justice of Peru, of June 14, 1999, for example, 
declared it was impossible to comply with the Judgment on Reparations in the Loayza Tamayo case, issued by the Inter- 


American Court on November 27, 1998. 
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administration, including the Armed Forces and National Police. The members of the Public 
Ministry enjoy the same rights and prerogatives and are subject to the same obligations 
and proceedings as judges. 


29. The process of re-organizing the Public Ministry began when the Government 
shut it down, along with other branches of government and institutions in the wake of the 
events of April 5, 1992. By Decree-Law No. 25,505, of May 20, 1992, Blanca Nélida 
Colan Maguifio was provisionally appointed Public Prosecutor.'®> Later, the provisional 
supreme prosecutors were also appointed, by decree-laws. A large percentage of 
prosecutors were removed by decree-law with no type of administrative process, depriving 
them of the right to defense. Later, some were restored to their posts by judicial orders. 


30. Later, in June 1992, by Decree-Law No. 25,530, the Evaluation Committee 
was created, made up of two provisional supreme prosecutors designated by the Board of 
Supreme Prosecutors upon the proposal of the Public Prosecutor, who was entrusted with 
investigating the professional conduct of the prosecutors (fisca/es), attorneys (abogados), 
auxiliaries, and administrative staff of the Public Ministry. By Decree-Law No. 25,735, of 
November 21, 1992, the functions of the Evaluation Committee were considered 
concluded, and it was declared that the process of organic restructuring and re- 
organization of the Public Ministry was under way, under the responsibility of the Public 
Prosecutor, for a period of 90 days, which was later extended by Decree-Law No. 
25,991.'° 


6 ih On June 19, 1996 (Law No. 26,623), the Judicial Coordination Council was 
created, and the Public Ministry was once again declared to be "in the process of re- 
organizing," for an indefinite period. All the powers and functions of administration 
entrusted to the Public Ministry, as a constitutional body, were transferred to an 
"Executive Commission of the Public Ministry" made up of three supreme prosecutors. 
The Executive Commission is entrusted with re-structuring and reforming the Public 
Ministry, drafting its Regulation, issuing opinions on behalf of the Public Ministry, pressing 
criminal charges against judges for misconduct, and determining areas of specialization at 
all levels. This Executive Commission is currently made up of the former Public 
Prosecutor, Blanca Nélida Colan, and two supreme prosecutors, appointed by the 
Government. The Executive Commission is in charge of the government and management 
of the institution, even though by constitutional mandate this is a power of the Public 
Prosecutor. The Public Prosecutor was not only removed from the reform process, but his 
powers were cut back and limited to the following: (1) to press charges, before the 
judiciary, when it is presumed that there has been illicit enrichment of public officials and 
public servants; and (2) to exercise legislative initiative, in keeping with the Constitution. 
The Public Prosecutor is not able to exercise his or her power of bringing actions on 
grounds of unconstitutionality before the Constitutional Court, since this Court does not 


'S By Decree-Law No. 25, 472, of April 30, 1992, Blanca Nélida Col4n was appointed as Supreme Prosecutor for 
Criminal Matters. 


'® Interview with the Public Ministry, Miguel Aljovin, November 10, 1998, in Lima. 
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have a sufficient numbers of members, infra. Nor may it bring civil or criminal actions 
against high-level officials before the Supreme Court, as this is only possible if the 
Congress first adopts an accusatory resolution.'” In summary, the process of re-organizing 
the Public Ministry has curtailed the powers and representation of the Public Prosecutor, 


creating a climate of uncertainty, not only among the members of the Public Ministry, but 
among the citizenry in general. 


32. Based on Law No. 25,735, Miguel Aljovin Swayne, who was Permanent 
Deputy Supreme Prosecutor, was removed from his post, by the then-provisional Public 
Prosecutor, for not agreeing to undergo an evaluation not provided for by the Constitution 
or by any law. Aljovin returned to the Public Ministry by public competitive examination 
before the Board of Honor of the Judiciary, which appointed him Permanent Supreme 
Prosecutor on December 29, 1993.'® Aljovin was elected Public Prosecutor in January 
1997. As the post has a three-year term, the elections to choose the next Public 
Prosecutor, or to re-elect Miguel Aljovin for two years, will be held in January 2000. Mr. 
Aljovin indicated that he will not be re-elected as he does not enjoy majority support in the 
Board of Supreme Prosecutors, thereby leaving open the possibility that the President of 
the Executive Commission of the Public Ministry, Blanca Nélida Colan, will be elected for 
the third time. '° 


Shei As of the approval of this Report, Mr. Aljovin, despite holding the post of 
Public Prosecutor, does not preside over the Executive Commission of the Public Ministry. 
Law No. 26,623 vested in the same person the positions of Public Prosecutor and 
President of the Executive Commission. Nonetheless, when the new Supreme Prosecutor 
was elected to the post, and despite being the highest-level authority and representative of 
the Public Ministry, the presidency of the Executive Commission continues to be held by 
the previous Public Prosecutor, and consequently the Public Prosecutor does not preside 
over the reform process. That Nélida Colan was Public Prosecutor at the time she was 
appointed does not necessarily have a decisive impact on her ability to preside over the 
Executive Commission. Under the law, Ms. Colan and the two supreme prosecutors 
should continue to serve on the Executive Commission, whatever posts they may hold in 
the subsequent years. One can conclude that, as in the case of the Judiciary, the Public 
Ministry has been entrusted--ignoring the Constitution--to four persons selected by the 


Congress.”° 


34. it should be noted that in May 1997, then-President of the Supreme Council 
of Military Justice (CSJM), Gen. Guido Guevara, announced his intent to bring criminal 
charges against Public Prosecutor Miguel Aljovin, for having accused him of failing to abide 
by rulings of civilian courts in respect of two writs of habeas corpus on which he had 
ruled favorably in the cases of Demetrio Chavez Penaherrera, known as "Vaticano," and 


17 Interview with Aljovin (supra). 


mT (oh 
19 See, "En el 2000 Colén no descarta ser de nuevo Fiscal de la Nacion," Expreso, November 8, 1999. 
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Gustavo Cesti Hurtado.2! The CSJM then filed an accusation against the judges of the 
Lima Court of Appeals (Cémara de Apelaciones), who had ruled favorably on the writs of 
habeas corpus. \In June, a chamber of the Supreme Court removed the three judges from 
their posts in the Court of Appeals. One of the cases pending before the Court of Appeals 
at the time was the amparo action brought by Baruch lIvcher against the resolution 
stripping him of Peruvian nationality. The Supreme Court also dismissed charges filed by 
Aljovin against Gen. Guevara, arguing that the military courts could reject any habeas 
corpus proceedings considered "illegal" and ordered that the three judges be tried for 
breach of public duty (prevaricato). This panel of the Supreme Court was made up of 
"provisional" judges subject to political pressures. On September 4, 1997, the Executive 
Commission of the Public Ministry decided not to order the trial of the three members of 


the Court of Appeals. 
3. The "Provisional" prosecutors 


35. Law No. 26,738, of January 6, 1997, amended Law No. 26,623, and 
granted the Executive Commission the power to designate "provisional" superior and 
provincial supreme prosecutors. It suspended application of criteria such as seniority, the 
specialization of prosecutors, and the power of the Public Prosecutor to designate supreme 
prosecutors. This law declared that the Public Ministry would be in a state of 
"reorganization" until December 1998; this term has now been extended to the year 2000 
(supra). The law provides that the Public Prosecutor, on assuming the post, should take 
the oath of office before the Executive Commission of the Public Ministry. 


36. Accordingly, the Judicial Academy has not been able to graduate a single 
lawyer as candidate to prosecutor or prepare a single prosecutor for promotion. The 
National Council of the Judiciary cannot perform its functions of evaluating the candidates 
to appoint permanent prosecutors. Due to the lack of permanent prosecutors, the 
Executive Commission of the Public Ministry has continued to appoint "provisional" 
prosecutors, selecting persons to hold higher-ranking posts for which they have been 
neither evaluated nor appointed by the National Council of the Judiciary, as called for by 
the Constitution. At present, more than 80% of the prosecutors in Peru are "provisional." 
Ms. Blanca Nélida Colan informed the Commission, in a meeting held during the on-site 
visit on November 10, 1998, that 1,067 prosecutors, of a national total of 1,259, are 
provisional. In addition, the exception becomes the rule and the functions of the Public 
Ministry are exercised mostly by persons who are not qualified for those posts, nor have 
they undergone periodic evaluations of their technical or ethical aptitude. 


cod bs The most important organ of the Public Ministry, pursuant to the Organic 
Law, is the Board of Supreme Prosecutors. This Board, made up of six supreme 
prosecutors, has the function of electing the Public Ministry representative to the National 
Elections Board. The Executive Commission decided to create three additional supreme 


1 The Chavez Pefiaherrera and Cesti Hurtado cases were submitted to the inter-American human rights system. 
The Cesti Hurtado case is discussed infra. 
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Prosecutors, and, given the lack of permanent prosecutors, selected three of lower rank, 
and appointed them "provisionally" to the post of Supreme Prosecutor. Law No. 26,897 
granted identical rights, powers, and prerogatives to the "provisional" prosecutors as those 
enjoyed by the permanent prosecutors, in their respective categories, which enabled these 


Provisional” supreme prosecutors to vote and elect a representative to the National 
Elections Board. 


38. The Public Prosecutor, Miguel Aljovin, presented a complaint against Blanca 
Nélida Colan, President of the Executive Commission of the Public Ministry, alleging she 
had violated the Constitution by appointing these three "provisional" supreme 
prosecutors,”* based on the provisions of the Peruvian Criminal Code regarding illegal 
appointments. One month later, Adelaida Bolfvar was removed from her position in the 
Office of the Prosecutor for Internal Oversight (Fisca/ia de Control Interno) by Blanca Nélida 
Colan, for having supported the criticisms made by Mr. Aljovin with respect to those 
appointments.** These three "provisional" prosecutors became members of the Board of 
Supreme Prosecutors that elected the representative of the Public Ministry to the National 
Elections Board. 


39. In order to avoid the removal of any of the supreme prosecutors, by the 
National Council of the Judiciary, the Congress also did away with the Council's power to 
remove supreme prosecutors and vested it in the Office of the Prosecutor for Internal 
Oversight of the Public Ministry, as it did with the Judiciary, through the same law (supra). 
The Constitutional Court was not empowered to derogate the laws that reorganized the 
Public Ministry or the judiciary because two of the seven judges of that Court made it 
impossible to secure the six votes required by Congress (infra). 


40. The political party Cambio 90-Nueva Mayoria, which holds a majority in 
Congress, has taken advantage of the "re-organization" of the judicial branch to justify its 
control, together with the Executive, over the management, administration, and finances of 
the various judicial organs, and of the appointment and oversight of its members, and the 
disciplinary regime that applies to them. 


41. As appears from this analysis, the activities of the Executive Commission of 
the Judiciary and the Executive Commission of the Public Ministry have not been 
exclusively administrative. In several cases those two committees and the Coordinating 
Council have replaced judges and prosecutors reputed to be independent by officials more 
favorable to the State when they were involved in judicial proceedings of interest to the 


Government. 


42. By definition, all "provisional" appointments must be related to an emergency 
situation. Those emergency situations are provided for in the Constitution and in no case 


22 The legislative sub-committee took nine days to conclude that the appointments were in line with the 
Constitution and laws of Peru. See "Subcomisi6n Trelles exculpa a Blanca Nélida Colén," Gestidn, April 25, 1998. 


23 See "Cambian a Adelaida Bolivar de la Fiscalia de Control Interno," Gestién, May 9, 1998. 
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should crisis situations be allowed to be used to indefinitely suspend the supremacy of the 
Constitution. 


43. Law No. 26,546, of November 21, 1995, created the "Executive 
Commission of the Judiciary,” which "temporarily" assumed the functions of the National 
Council of the Judiciary, and which was entrusted with "reforming" the judiciary. That 
law should have been in force for a period of 360 days of the calendar year, and should 
have expired on December 1, 1996. This law, and Law No. 26,623 (infra), suspended the 
jurisdiction and powers of the judicial organs and transferred them to the Executive 
Commission of the Judiciary. This Committee is made up of the Presidents of the various 
chambers of the Supreme Court (constitutional, civil, and criminal chambers), and performs 
the functions that the 1993 Constitution assigns to the judiciary: it evaluates and removes 
judges, decides as to their promotions, and may propose legislation. Its president is Victor 
Castillo Castillo, President of the Supreme Court. The Executive Secretary was Peruvian 
Navy Commander José Dellepiane Massa, an officer of the Armed Forces who was not a 
lawyer; in 1998 he was replaced by David Peztia Vivanco.”* 


44. The life of the Committee has been extended several times by the Congress, 
most recently in late 1998, despite its express statement by the Inter-American 
Commission on Human Rights upon the conclusion of its on-site visit in November 1998 
that it "hopes that the reorganization of the judicial sector will not take longer than the 
period set by law, which is due to expire in December of this year, and that the powers of 
the National Prosecutor will be reinstated." On December 5, 1998, the legislative 
majority, through Law No. 27,009, despite strong opposition from public opinion, extended 
the existence of the two Executive Commissions for an additional two years, until 
December 31, 2000.*° The Peruvian State, in its response, indicated that it could not 
accommodate the Commission's recommendation "at the risk of losing all of the gains to 
date..., for obvious reasons." The Commission would like to emphasize that the system 
extended by Law No. 27,009 undermines the constitutional principles of independence of 
the judiciary and is holding one of the branches of government hostage to the other two. 


4. The Judicial Coordination Council (Consejo de Coordinacién Judicial) 


45. Law No. 26,623, of June 19, 1996, created the Judicial Coordination 
Council, financed by resources from the Judicial branch, with the mandate to establish the 
policy guidelines of the organs for the administration of justice, and their restructuring and 
reorganization; to evaluate its own goals and their attainment; and with the power to 


74 The new Executive Secretary (Pezia) sought the resignation of 197 officials in positions of trust during the 
administration of José Dellepiane who maintained links with the Navy, and who owed their appointment to the previous 
Executive Secretary. See La Republica, May 15, 1998. Dellepiane resigned suddenly on May 5, 1998, "for personal 
reasons," as was reported in the press, after two years and four months in the post. David Pezia, who took his place, 
served as an adviser to Francisco Acosta, the president of the Constitutional Court after the removal of three judges by the 
Congress, and as an adviser to General Guido Guevara, President of the Supreme Council of Military Justice. 


8 See Press Communique 20/98, Lima, Peru, November 13, 1998. 


6 The second is the Executive Commission of the Public Ministry (infra). 
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extend its own existence. The Council was to be made up of the President of the Supreme 
Court, as President of the Constitutional Court, the Minister of Justice, the president of the 
National Council of the Judiciary, and several other notable members.?’ According to the 
regulations of this entity, its members may adopt resolutions by simple majority. 
Nonetheless, in accordance with the transitory provisions of Law No. 26,623, the Judicial 
Coordination Council is made up of four persons--the president of the Supreme Court, one 
representative from the Public Ministry, one representative from the National Council of the 
Judiciary, and one executive secretary--three of whom do not belong to the judiciary and 
have been designated by the Congress. 


. 46. As this Council makes decisions by simple majority, these three members are 
In a position, numerically, to ensure that their vote prevails over that of the sole 
representative of the judiciary, further undermining judicial autonomy. This law suspends 
the functions that the Organic Law of the Judiciary entrusts to the president of the 
Supreme Court and its Plenary Chamber for administration of the judicial branch. 
Specifically, the permanent judges of the Supreme Court's Plenary Chamber have been 
impeded from electing its president; their functions of supervising the presence and 
punctuality of judges, signing internal regulations, decisions, and official correspondence, 
and imposing administrative sanctions for flagrant irregular acts, among others, have been 
limited. The Supreme Court has been deprived of its power to introduce legislation, and 
the full judges of the Plenary Chamber have been deprived of their prerogative of attending 
meetings of Congress to support proposed legislation, even when it relates to the budget 
of the judiciary. The Supreme Court no longer has the powers to initiate actions of 
unconstitutionality against the laws of Congress, or to elect from among its members 
those who sit on the Office of Judicial Oversight and the National Elections Board. 
Renowned jurists have expressed serious doubts about the constitutionality of this Council, 
given that its purpose is to take the place of the regular judicial organs established in the 
Constitution. 


5 The National Council of the Judiciary 


47. According to Article 154 of the 1993 Constitution of Peru, the National 
Council of the Judiciary (CNM: Consejo Nacional de la Magistratura) is an independent and 
autonomous organ in charge of appointing, ratifying, and sanctioning judges and 
prosecutors, except for those chosen by popular election (supra).?8 Its seven members are 
elected by the following organs: one by the Plenary Chamber of the Supreme Court, one by 
the Board of Supreme Prosecutors,72 two by Peru's other organization of legal 
professionals, the public universities, and one by the rectors of the private universities.*° 


27 The President of the Council also presides over the Executive Commission of the Judiciary. 
28 The justices of the peace are appointed through a popular election organized in accordance with the law. 


28 The representative selected by the Public Ministry to sit on the National Council of the Judiciary is Peruvian 
attorney Jorge Eugenio Castafieda Maldonado, known for his ties to Cambio 90. He was selected by the Executive 
Commission of the Public Ministry, which is presided over by Blanca Nélida Colan. 


30 The public universities also appoint one representative to the National Elections Board. The Congress, through a 


procedure similar to that used with the Judiciary and the Public Ministry, declared that the public universities are undergoing 
(... continued) 
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48. By constitutional provision, the appointment of judges and prosecutors Is a 
power of the CNM, based on a merit-based public competition and personal evaluation; the 
academic training of persons aspiring to the posts of magistrate of the judiciary or of the 
Public Ministry is entrusted to the Judicial Academy (Academia de la Magistratura), 
pursuant to the provision of Article 2(a) of the Organic Law on the Judicial Academy (Law 


No. 26,335). 


49. As regards the designation of permanent judges and prosecutors, Law No. 
26,696 of December 2, 1996, provided that persons applying to the positions of judge or 
prosecutor must show that they have satisfactorily completed the training course for 
persons aspiring to serve as judge in the judicial branch or prosecutor in the Public 
Ministry, which are two-year appointments, as recently provided by Resolution No. 333- 
98-SE-TP-CME-PJ of August 14, 1998; this continues the trend of working with 
provisional judges and prosecutors, even though as of 1997 only 27.12% of the positions 
were covered by permanent judge, and 72.88% by provisional and alternate judges; there 
were only 392 permanent judges, and 1,053 provisional and alternate judges; this situation 
worsened in 1998. 


50. In February 1998, five judges from the Supreme Court surprised the country 
by denouncing that a sixth "provisional" judge, César Humberto Tineo, had falsified the 
text of a judgment, and had induced them to sign in error, without reading it. The dean of 
the Bar Association lodged a complaint against the six judges, alleging misconduct on their 
part, with the National Council of the Judiciary. The five judges leveling the accusation 
said that they believed that Mr. Tineo had drafted the judgment in the manner agreed 
upon, ruling in favor of the Central Reserve Bank, but that instead he drafted the judgment 
so as to favor the company Novotec, S.A. They stated that they had signed the judgment, 
which was a ruling in the final instance and had become res judicata. The five judges in 
question déclared the judgment handed down eight months earlier null and void, although it 
was being carried out, and issued a new judgment in its place. The judgment that was 
rendered null and void had required that the state pay the private firm Novotec S.A. 
approximately US$ 43 million.*' 


S17 By Law No. 26,933 of March 12, 1998, the National Council of the 
Judiciary saw its power to directly impose the sanction of removal on members of the 
Supreme Court and supreme prosecutors curtailed, as this power was vested in the 
executive commissions of the judiciary and the Public Ministry, respectively, which are to 


(continued...) 

a reorganization, and from that date will appoint their own authorities. A fourth member fo the National Elections Board is 
chosen by the private universities. In 1998, the Congress approved the creation of new private universities nationwide. The 
fifth and final member is chosen by the Bar Association, and proposals have been made in Congress to abolish compulsory 
membership of lawyers in a bar association. The Congress submitted 121 reports against 58 judges and supreme 
prosecutors from 1995 to September 1998, most dismissed or declared to be unfounded, with the favorable vote by the 


legislators sympathetic to the government. "Parlamento archivé 121 denuncias contra 58 jueces y fiscales supremos,” La 
Republica, September 12, 1998. 


31 See "E/ Origen del Proceso," El Comercio, May 20, 1998. 
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hear such proceedings in the first instance; the CNM will only hear the cases that come to 
it on appeal from the respective committees. In addition, it was required that the 
disciplinary measure of suspension be applied prior to removal. The curtailing of the 
powers of the CNM sparked the resignation of the Council's seven members, and led the 


World Bank to suspend a loan in the amount of approximately US$ 22.5 million earmarked 
to judicial reform. 


52: The immediate passage of Law No. 26,933 prevented the National Council 
of the Judiciary from removing the members of the Supreme Court who had signed the 
fraudulent judgment. These same judges elected the future representative of the judiciary 
to the National Elections Board, which was entrusted, among other tasks, with deciding 


whether President Fujimori was constitutionally qualified to run for a third presidential 
term. 


. 53. On March 13, 1998, the president of the CNM, Rodger Rodriguez Iturry, 
resigned along with his six colleagues, and declared to public opinion: 


According to many analysts, the impression exists that we find ourselves before a clearly 

authoritarian government, which, moreover, is said to have a concrete and specific plan to 

keep itself in power. Perhaps an independent CNM is not needed in this context and for that 
. 32 

project. 


54. Later, Law No. 26,973 of September 11, 1998, ratified the procedure for 
applying the sanction of removal to magistrates and supreme prosecutors, without 
requiring prior suspension. This law, contrary to what was announced, did not restore the 
powers of the CNM. 


he) In summary, the National Council of the Judiciary, in practice, does not carry 
out its function of appointing permanent judges and prosecutors. Law No. 25,726 and 
other provisions that organized the Judicial Academy provided that the students must 
graduate from the Academy in order to be appointed by the National Council of the 
Judiciary. Nonetheless, since 1992, the Judicial Academy has not appointed any judges 
or prosecutors, and continues to be in the process of "reorganizing." The Peruvian State, 
in its response, notes that the approval of the training program given by the Judicial 
Academy is a requirement to be considered candidates for appoint as judge or prosecutor. 
Therefore, the State argues, "the fact that at present no judges or prosecutors are being 
appointed is not attributable to the National Council of the Judiciary." The Commission 
shares this assessment that the Council is not the one responsible for the failure to appoint 
judges and prosecutors, but rather the Executive. 


ep Neither can the National Council of the Judiciary confirm "provisional" judges 
and prosecutors. This allows the Executive Commission and the Judicial Coordination 
Council to continue appointing "provisional" judges and prosecutors. 


eS 


32 Interview with Réger Rodriguez Iturry, "Cuestién de Principios," in IDEELE, No. 106 (1998). 
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57. Mr. Rodriguez Iturry was replaced by Mr. Faustino Luna Farfan. Mr. Luna 
Farfan also resigned, on April 6, 1999; in his resignation speech, he characterized the 
judicial reform process as "indefensible" because "the reform is not governed by its natural 
representatives, because it is a reform imposed."*° 


6. The Constitutional Court 


58. In 1996, after four years of inactivity, the Constitutional Court was 
constituted by the following judges: Ricardo Nugent (president), Guillermo Rey Terry, 
Manuel Aguirre Roca, Luis Guillermo Diaz Valverde, Delia Revoredo Marsano de Mur, 
Francisco Javier Acosta Sanchez, and José Garcia Marcelo. It should be noted that the 
last two have held positions in the government, or have been candidates for the governing 
party.** The Congress established in the Organic Law of the Constitutional Court the 
requirement, unreasonable in comparative law, of a supermajority of six out of seven votes 
for the Court to find any statute or law unconstitutional.*° This voting system resulted in 
the majority opinion of the Court being subject to the vote of just two of its members. In 
effect, repeatedly and suggestively, several motions of unconstitutionality, of political- 
institutional interest, were dismissed even when they had five votes. Moreover, laws 
considered unconstitutional by five members of the Court had their constitutionality 
affirmed and were strengthened, thereby depriving the judges in the lower courts of the 
option of limiting their application in other cases. In its 1996 and 1997 annual reports, the 
Commission stated its concern over the need to have a supermajority of six out of seven 
votes to declare a law unconstitutional, rendering practically null this Court's power of 
review. The Peruvian State notes in its response three examples in which a supermajority, 
greater than half plus one, is required. The State cited the example of other countries, yet 
in none of them is the supermajority as high as in Peru. 


59. The action brought against Law No. 26,657, or the Law on "Authentic 
Interpretation" of Article 112 of the Constitution, was a telling example. That law states 
that re-election "refers to and is conditioned on the presidential terms that begin after the 
date of promulgation of the constitutional text in question."*® Alberto Fujimori was elected 
president in 1990, under the 1979 Peruvian Constitution. The Constituent Congress 
included the possibility of re-election of the president in the 1993 Constitution, and 
Fujimori was elected once again in 1995. The congressional statute referred only to the 
specific case of President Fujimori, the only Peruvian who was president before and after 
the entry into force of the 1993 Constitution. Five judges considered that the Law on 


33 "Reforma judicial es indefendible e impuesta," Gestion, April 7, 1999. 


34 Mr. Dr. Acosta Sanchez was Vice-Minister of Labor in this administration, and Mr. Garcfa Marcelo ran for 
Congress with the slate for the governing party. 


3 See Mexico, "The Supreme Court of Justice may declare to be invalid laws which have been subject to challenge 
only if its decision is approved by a majority of at least eight out of its eleven members." IACHR, Report on the Situation of 
Human Rights in Mexico, OEA/Ser.L/V/II.100, Doc. 7 rev.1, September 24, 1998, para. 107. 


36 Article 112 of the Constitution provides: "The presidential term is for five years. The President may be re-elected 
immediately for one additional term. After one constitutional term, at least, a former president may be a candidate again, 
subject to the same conditions." 
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Authentic Interpretation did not apply to the specific case of Alberto Fujimori, according 
priority to the constitutional principle established in Article 112 and "diffuse control" over 
the interpretive statute (Articles 51 and 138 of the Constitution). 


60. The draft judgment containing the ruling regarding the inapplicability of this 
interpretive law, prepared by Judge Guillermo Rey Terry, was unlawfully taken from his file 
by Judge José Garcia Marcelo, who confessed he had taken it and delivered it to the police 
and the press. Judge Delia Revoredo publicly denounced this theft. As a result, an official 
campaign was launched to pressure the five judges. The daily newspaper Expreso, of 
Lima, accused them of being "golpistas," i.e. coup supporters, and compared them with 
the terrorists of Shining Path; 40 members of Congress from the majority party threatened 
in writing to remove them if they ruled that the law was deemed inapplicable; they were 
pressured, blackmailed, and received all sorts of offers; the "contraband" case came up 
against Judge Delia Revoredo and her husband, Jaime Mur. Two of the five judges called 
for a new vote, withdrew their signatures, and abstained from voting "for having 
expressed an opinion ex ante." The two judges from the official party also abstained. The 
three judges who did cast a vote--Aguirre Roca, Rey Terry, and Revoredo--voted for the 
inapplicability of the law to Alberto Fujimori. Since it was not a ruling of 
unconstitutionality, the judgment of the Constitutional Court did not require six votes, but 
rather a "simple majority of votes cast" (Article 4 of the Organic Law on the Constitutional 
Court). The Lima Bar Association called for a "clarification" of the judgment. The Court 
decided--against the opinions of judges Acosta Sanchez and Garcia Marcelo--that only 
those who had voted should clarify the vote, not those who had abstained. The 
"clarification" by the three judges was that "as there is nothing to clarify, the request is 
denied." 


61. The Congress decided to investigate the allegations by Judge Delia Revoredo 
regarding the theft of the draft judgment and the threats to which she was subjected. To 
this end, it appointed two investigative commissions with a clear pro-government majority, 
and, in response to a well-founded request by the opposition, expressly prohibited its 
members from ruling on judicial matters properly within the jurisdiction of the 
Constitutional Court. Nonetheless, those investigative commissions concluded by accusing 
the three magistrates who ruled against the second presidential election, and on that basis, 
the Congress removed them May 29, 1997, for "violation of the Constitution." Mr. 
Ricardo Nugent, President of the Court, resigned in solidarity with his colleagues. A law, 
however, requires him to remain in the post until Congress appoints his replacement, 
subject to a penalty of two years imprisonment. Once domestic remedies were exhausted, 
the matter was brought before the Inter-American Commission. The Commission analyzed 
the issue and prepared a report pursuant to Article 50 of the American Convention, in 
which it set forth a series of recommendations, which were not adopted by the State. In 
July 1999, the Commission sent the case to the Inter-American Court. 


62. Law No. 26,801 of May 29, 1997, established that until the vacant posts on 
the Constitutional Court are filled, the quorum for hearing resolutions denying motions of 
habeas corpus, amparo, habeas data, and action for enforcement as well as motions 
alleging jurisdictional disputes will require four members. As it does not have the sufficient 


a4, 


number of members required by the law, to this day the Constitutional Court cannot take 
cognizance of the actions of unconstitutionality against laws and decree-laws issued by the 
national government. This creates a grave vacuum of control and is an assault on the very 
essence of the rule of law. The Peruvian State notes that "it is not true that there is a 
grave vacuum in the review of constitutionality, since a dual system exists in Peru that 
allows for the diffuse control by the judges who exercise jurisdiction, with which judicial 
review of unconstitutional norms, and at the same time, the accién popular is available 
(Article 202 of the Constitution) to challenge regulations, administrative rules, and 
resolutions and decrees of general application, whatever the authority from which they 
emanate." Despite what the Peruvian State points out, the inoperability of the 
Constitutional Court, which is the organ created by the Constitution to hear actions of 
unconstitutionality, creates a serious vacuum, especially if one takes into account that 
diffuse control refers only to the case in question. 


63. The judges who were removed denounced attacks by state agents. Ms. 
Revoredo and her husband sought temporary asylum in the embassy of Costa Rica.?” Mr. 
Nugent was shot by unknown persons in an official car; three persons accompanying him 
were killed. The Minister of Interior, who visited him in the hospital just 30 minutes after 
the attack, shut down the investigation into the matter alleging that it had been caused by 
confusion among the kidnappers, who allegedly were trying to kidnap a Swiss 
businessman, and who had mistaken a police vehicle with his car. It should be noted that 
even though the Constitutional Court, as the highest-level authority as regards 
interpretation of the Constitution, had already ruled on the third candidacy of Alberto 
Fujimori, the official party has sought to have the issue re-examined by the National 
Elections Court. 


C. THE CIVILIAN JURISDICTION: THE ANTI-TERRORIST LEGISLATION 
ie Context of the anti-terrorist legislation 


64. April 5, 1992, as indicated supra, President Alberto Fujimori promulgated 
Decree Law No. 25,418, with which he instituted a Government of Emergency and 
National Reconstruction. The justifications for of that decree included "to upgrade the 
moral standards of the administration of justice and the institutions linked to it; and the 
National Oversight System, decreeing the complete re-organization of the Judiciary, the 
Court of Constitutional Guarantees, the National Council of the Judiciary, the Public 
Ministry, and the Office of the Comptroller General of the Republic" and "to pacify the 
country within a legal framework that guarantees the application of drastic sanctions to 
terrorists, so that our society may develop adequately, in a climate of peace and internal 
order." The Emergency Government dissolved the Congress and summarily removed 
numerous judges and prosecutors at all levels. After a violent wave of attacks carried out 
in Lima, President Fujimori addressed the country on July 24, 1992, and announced the 
adoption of drastic legal measures to address the situation. In that context, Decree-Law 


37 After a time she returned to Lima. 
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No. 25,475 was promulgated; it was aimed at pursuing, prosecuting, and punishing the 
persons responsible for the crime of terrorism, using civilian "faceless" judge courts, and 
Decree No. 25,659, aimed at pursuing, prosecuting, and punishing the persons responsible 
for the crime of traicién a /a patria, or treason, before "faceless" military courts. 


65. The Commission has repeatedly recognized that the State is under a national 
and international obligation to adopt the measures necessary to investigate, prosecute, and 
punish persons or groups of persons who use violence. Article 8 of the American 
Convention establishes the due process standards to which persons being investigated and 
prosecuted have a right. These include the right of all persons to be heard with the due 
guarantees and within a reasonable time by an independent and impartial judge or court, 
with jurisdiction, that is previously established by law, to hear any criminal accusation, or 
to determine their civil, labor, tax-related, or other rights. 


66. Despite the situation of extreme violence in Peru, the State was not and is 
not relieved of the obligations it assumed on ratifying the American Convention. In this 
regard, the Convention sets forth special standards for emergency situations such as those 
being faced there. Article 27 of the American Convention makes it possible, under certain 
conditions of war, public danger, or other emergency that threatens the independence or 
security of a State Party, for it to derogate from some of its international obligations. 
Article 27 of the Convention provides as follows: 


ile In time of war, public danger, or other emergency that threatens the independence 
or security of a State Party, it may take measures derogating from its obligations under the 
present Convention to the extent and for the period of time strictly required by the 
exigencies of the situation, provided that such measures are not inconsistent with its other 
obligations under international law and do not involve discrimination on the ground of race, 
color, sex, language, religion, or social origin. 


Ze The foregoing provision does not authorize any suspension of the following Articles: 
Article 3 (Right to Juridical Personality), Article 4 (Right to Life), Article 5 (Right to Humane 
Treatment), Article 6 (Freedom from Slavery), Article 9 (Freedom from Ex Post Facto Laws), 
Article 12 (Freedom of Conscience and Religion), Article 17 (Rights of the Family), Article 18 
(Right to a Name), Article 19 (Rights of the Child), Article 20 (Right to Nationality), and 
Article 23 (Right to Participate in Government), or of the judicial guarantees essential for the 
protection of such rights. 


3; Any State Party availing itself of the right of suspension shall immediately inform the 
other States Parties, through the Secretary General of the Organization of American States, 
of the provisions the application of which it has suspended, the reasons that gave rise to the 
suspension, and the date set for the termination of such suspension. 


67. Pursuant to Article 27 and the guidelines indicated by the Inter-American 
Court, there is a fundamental presupposition with respect to the regime of representative 
democracy, and certain requirements for a State to validly declare a state of emergency. 


68. With respect to the presupposition of respect for representative democracy, 
pursuant to Article 3(d) of the Charter of the OAS, one of the fundamental principles that 
governs the Organization of American States is the requirement that the States that 
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constitute it should organize themselves politically pursuant to the postulates of 
representative democracy. At the same time, the American Convention, in its preamble, 
reaffirms " their intention to consolidate in this hemisphere, within the framework of 
democratic institutions, a system of personal liberty and social justice based on respect for 
the essential rights of man."In the same spirit, Article 29 prohibits the interpretation of any 
of its provisions so as to preclude "other rights or guarantees that are inherent in the 
human personality or derived from representative democracy as a form of government," 
while Articles 15, 16, 22, and 32 also make reference to the presupposition that the 
political organization of the States parties is democratic. 


69. As regards the requirements for declaring a state of emergency, the Inter- 
American Court has indicated that a legal analysis of Article 27 of the Convention: 


The starting point for any legally sound analysis of Article 27 and the function it performs is 
the fact that it is a provision for exceptional situations only. It applies solely "in time of war, 
public danger, or other emergency that threatens the independence or security of a State 
Party." And even then, it permits the suspension of certain rights and freedoms only "to the 
extent and for the period of time strictly required by the exigencies of the situation." Such 
measures must also not violate the State Party's other international legal obligations, nor may 
they involve "discrimination on the ground of race, color, sex, language, religion or social 
origin." °° 


70. The requirements for declaring a state of emergency are as follows: 


° Need: Pursuant to Article 27 of the Convention, in order to consider that 
there is a real emergency, there must be an extremely grave situation, such 
as war, public danger, or other emergency that threatens the independence 
or security of the State party. The Commission has established that 
measures related to a state of emergency "can only find a justification in the 
face of real threats to public order or state security."°° 


° Time: This requirement refers to the duration of the suspension, which, as 
established in Article 27(1) of the Convention, should be only for the time 
strictly limited to the exigencies of the situation. The Commission has 
warned that it is even more serious to decree states of emergency for 
indefinite or prolonged periods, especially when they allow broad powers to 
be concentrated in the head of state, including the judicial branch abstaining 
with respect to the measures decreed by the Executive, which in certain 
cases may lead to the exact opposite of the rule of law.*° 


e Proportionality: Article 27(1) of the Convention provides that the suspension 
may only be effectuated to the extent strictly limited to the exigencies of the 


%8 Inter-American Court of Human Rights, Habeas Corpus in Emergency Situations..., op. cit., para. 19. 
3° JACHR, Annual Report 1980-1981, p. 115. 
s/f). 


47 


situation. This requirement refers to the prohibition on the unnecessary 
suspension of certain rights, imposing restrictions more severe than 


necessary, and unnecessarily extending the suspension to areas not affected 
by the emergency. 


° Non-discrimination: As established in Article 27(1) of the Convention, 
consistent with Articles 1 and 24, the suspension of rights must not entail 
any kind of discrimination against any individual or group. 


° Compatibility with other international obligations: The suspension of certain 
rights must be compatible with all other obligations established in other 
international instruments ratified by Peru. 


° Reporting: Pursuant to Article 27(3) of the Convention, the declaration of a 
state of emergency should be reported immediately to all other States parties 
to the Convention, through the Secretary General of the OAS.*' 


Even where the aforementioned requirements are met, there are certain rights and 
guarantees enshrined in the Convention that the States cannot suspend. 


a. Rights that cannot be suspended 


4 ye With respect to the rights that can be suspended during the imposition of a 
state of emergency, the Inter-American Court has indicated that: 


It is clear that no right guaranteed in the Convention may be suspended unless very strict 
conditions --those laid down in Article 27(1)-- are met.... [Rlather than adopting a philosophy 
that favors the suspension of rights, the Convention establishes the contrary principle, 
namely, that all rights are to be guaranteed and enforced unless very special circumstances 
justify the suspension of some, and that some rights may never be suspended, however 
serious the emergency.” 


72: Most of the rights that the State cannot suspend, however grave the 
emergency, are mentioned in Article 27(2) of the Convention, and are those set forth at 
the following Articles of the American Convention: 3 (right to juridical personality); 4 (right 
to life); 5 (right to humane treatment); 6 (prohibition on slavery and servitude); 9 (principle 
of non-retroactivity of laws); 12 (freedom of conscience and religion); 17 (protection of the 
family); 18 (right to a name); 19 (rights of the child); 20 (right to nationality); and 23 
(political rights) of the Convention. Under Article 27(1) of the Convention, the suspension 
of rights has to be compatible with all other obligations established in other international 
instruments ratified by the country. The Inter-American Court has indicated that the 
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41 See, in this regard, e.g., Grossman, Claudio: "A/gunas consideraciones sobre el régimen de situaciones de 
excepcién bajo la Convencién Americana sobre Derechos Humanos," in \ACHR, Derechos Humanos en las Américas, 
Homenaje a la Memoria de Carlos A. Dunshee de Abranches, Washington, 1984. 
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suspension of guarantees cannot include suspension of the rule of law or of the principle of 
legality: 


The suspension of guarantees also constitutes an emergency situation in which it is lawful for 
a government to subject rights and freedoms to certain restrictive measures that, under 
normal circumstances, would be prohibited or more strictly controlled. This does not mean, 
however, that the suspension of guarantees implies a temporary suspension of the rule of 
law, nor does it authorize those in power to act in disregard of the principle of legality by 
which they are bound at all times. When guarantees are suspended, some legal restraints 
applicable to the acts of public authorities may differ from those in effect under normal 
conditions. These restraints may not be considered to be non-existent, however, nor can the 
government be deemed thereby to have acquired absolute powers that go beyond the 
circumstances justifying the grant of such exceptional legal measures. The Court has already 
noted, in this connection, that there exists an inseparable bond between the principle of 
legality, democratic institutions and the rule of law (The Word "Laws" in Article 30 of the 
American Convention on Human Rights, Advisory Opinion OC-6/86 of May 9, 1986. Series A 
No. 6, para. 32 ).*8 


73. Along these lines, "in serious emergency situations it is lawful to temporarily 
suspend certain rights and freedoms whose free exercise must, under normal 
circumstances, be respected and guaranteed by the State. However, since not all of these 
rights and freedoms may be suspended even temporarily, it is imperative that ‘the judicial 
guarantees essential for (their) protection’ remain in force."** In addition, it is essential 
that the judiciary be independent, given that such independence is a fundamental pillar of 
the rule of law and of human rights protection. In this regard, the Court has indicated that 
habeas corpus and amparo remedies are judicial guarantees that protect rights that cannot 
be suspended, and that those procedures are "essential to ensure the protection of those 
rights."*° The purpose of the judiciary is to protect legality and the rule of law during a 
state of emergency. 


b. Guarantees that cannot be suspended 


74. The Inter-American Court of Human Rights has stated: "Guarantees are 
designed to protect, to ensure or to assert the entitlement to a right or the exercise 
thereof. The States Parties not only have the obligation to recognize and to respect the 
rights and freedoms of all persons, they also have the obligation to protect and ensure the 
exercise of such rights and freedoms by means of the respective guarantees (Art. 1.1), 
that is, through suitable measures that will in all circumstances ensure the effectiveness of 
these rights and freedoms."*® 


75. — In this regard, in addition to the rights mentioned in the previous paragraph, 
according to the provision in the final part of Article 27(2) of the Convention, neither can 
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there be suspension of the judicial guarantees essential for protecting those rights that 
cannot be suspended, for, as the Inter-American Court has said: 


....it must also be understood that the declaration of a state of emergency --whatever its 
breadth or denomination in internal law-- cannot entail the suppression or ineffectiveness of 
the judicial guarantees that the Convention requires the States Parties to establish for the 
protection of the rights not subject to derogation or suspension by the state of emergency.*” 


76. The Inter-American Court of Human Rights has held that: 


the judicial guarantees essential for the protection of the human rights not subject to 
derogation, according to Article 27(2) of the Convention, are those to which the Convention 
expressly refers in Articles 7(6) and 25(1), considered within the framework and the principles 
of Article 8, and also those necessary to the preservation of the rule of law, even during the 
state of exception that results from the suspension of guarantees.*® 


oh i In conclusion, the writ of habeas corpus, the writ of amparo, the remedies 
aimed at preserving the rule of law, and all other remedies suitable for guaranteeing the 
exercise of rights not subject to suspension referred to in Article 27(2) of the Convention 
constitute judicial guarantees that may not be suspended during states of emergency. In 
its response, the Peruvian State makes reference to the progressive diminution of the 
percentage of the national territory under a state of emergency from 1991 to date. The 
Commission congratulates the State for the fact that so far in the year 2000 it has not 
declared a state of emergency in any part of the country. The Commission is also pleased 
to receive notification from the State of the full entry into force of Article 200 of the 
Peruvian Constitution, which guarantees habeas corpus and amparo actions. 


78. In light of these considerations, the Commission moves on to analyze the 
compatibility of Decree-Law No. 25,475 on the crime of terrorism, Decree-Law No. 25,659 
on the crime of treason, and related provisions, with the rights and guarantees enshrined in 
the American Convention on Human Rights. 


c. Decree Law No. 25,475 on the crime of terrorism 


79. Decree Law No. 25,475, of May 6, 1992, defines terrorism at its Article 2 
as an act that "provokes, creates, or maintains a state of anxiety, alarm, or fear in the 
population or in a sector thereof, performs acts against life, the body, health, personal 
liberty and security, or against property, against the security of public buildings, roads, or 
means of communication or of transport of any type, energy or transmission towers, 
motorized facilities or any other good or service, using arms, explosive materials or 
artefacts, or any other means capable of causing damage or grave disturbance of the 
public peace, or affect the international relations or the security of society and the State." 
This Decree expressly derogated the provisions of the Criminal Code that had been applied 
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to crimes related to terrorism since April 1991, and established, for those responsible, a 
minimum sentence of 20 years imprisonment and a maximum of life imprisonment. 


80. The definition of the crime of terrorism set forth in the above-mentioned 
decree is abstract and vague, and thereby violates the basic principle of legality, which is a 
basic tenet of the criminal law, whose ultimate objective is the juridical security the 
individual needs to know precisely what acts and omissions may trigger his or her criminal 
liability. The International Commission of Jurists stated, in this respect, that: 


Article 2 of this law also uses descriptive elements without semantic precision. Indeed, the 
criminal conduct proscribed by this provision need not be associated at all with terrorism. For 
example, an assault against an individual's life, health or freedom may be the work of a 
terrorist, but, if also could be perpetrated by a common criminal. Similarly, damage caused by 
explosives capable of seriously disturbing public tranquility could be the work of a dissident 
group, but it could also be perpetrated by drug traffickers. In both cases the activities are 
identical, and in both cases the end result might create anxiety, alarm or fear ni the public. 
However, in the former case, the perpetrator's ultimate intention is to undermine the state, 
while in the latter, his purpose may be to take revenge against or intimidate a private enemy. 
In fact, except for certain confederate offenses (conspiracy, subversive association, etc.), 
almost any crime may or may not be committed for terrorist purposes, such as the killing of a 
police officer or a magistrate, robbery, kidnapping, etc. By not linking the proscribed conduct 
to the subjective element of terrorist intent, this decree law can be interpreted to permit law 
enforcement officials to regard almost any act of violence as a crime of terrorism (or treason). 
A criminal statute susceptible to such interpretations invites grave errors that can result in 
serious miscarriages of justice.*° 


81. The Commission ratifies the considerations it set forth in its 1993 Report on 
the general human rights situation in Peru with respect to the lack of a clear definition of 
the conduct that constitutes terrorism, as the acts that constitute the crime of terrorism 
are defined and described in Article 2 of Decree Law No. 25,475 with notable imprecision, 
in very broad language, creating open-ended criminal definitions that rely on very vague 
terms, "contrary to one of the basic principles of modern criminal justice, which is that the 
language used to describe the prohibited conduct must be precise so as to leave as little 
discretionary latitude as possible to those whose function it is to enforce and interpret the 
law."°° On that occasion the Commission reached the following conclusion, which it now 
ratifies: "This new body of law is contrary to universally accepted principles of legality, due 
process, judicial guarantees and the right of self-defense; under these laws, merely being 
suspected of a terrorist act or of in any way collaborating in terrorist acts is sufficient 
cause to hold someone in prison for long periods, regardless of whether that person 
actually committed an act classified as terrorism or treason. In the opinion of the 
Commission, this is a grave threat to the people's juridical security.">" 


“9 International Commission of Jurists, Report on the Administration of Justice in Peru (published in Spanish by 
Instituto de Defensa Legal, Lima, 1993, p. 45). 
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82. The Inter-American Court of Human Rights has specified, in this respect, that 
the right to personal liberty, set forth at Article 7(2) of the American Convention, implies 
not being deprived of physical liberty other than for causes established beforehand by law, 
indicating that "no one may be subjected to arrest or imprisonment for reasons and by 
methods which, although classified as legal, could be deemed to be incompatible with the 
respect for the fundamental rights of the individual because, among other things, they are 
unreasonable, unforeseeable or lacking in proportionality."° 


83. With respect to detention without prior judicial order and without flagrancy, 
the Commission is not unaware of the context in Peru when the counter-terrorism 
legislation was adopted, in which the continuous incursions of armed groups had provoked 
a state of permanent alarm in the population. For this reason, a state of exception had 
been declared in several departments, which found prima facie justification for fighting 
these armed groups in the crisis faced by the Peruvian State. In consideration of that state 
of emergency, in several departments Article 2(20)(g) of the 1979 Peruvian Constitution 
had been suspended,*’ and the police and military forces were authorized to detain persons 
without the order of a judge with jurisdiction and without flagrancy. 


84. It should be noted, however, that despite the prima facie legitimacy of this 
measure, the power to detain is not an unlimited power of the security forces, by which 
they can proceed to detain citizens arbitrarily. Suspending the requirement that a judicial 
order be obtained as a condition to detain a person does not imply that public officials are 
not bound by the legal conditions necessary for legally decreeing such a measure, nor that 
judicial checks over the way in which arrests are carried out are voided. 


Sor The suspension of some of the attributes of the right to personal liberty, 
authorized by Article 27 of the American Convention for certain cases, is not absolute. 
There are principles underlying every democratic society that the security forces must 
observe in order to make a lawful arrest, even under a state of emergency. The legal 
conditions for an arrest are obligations that the state authorities must respect, pursuant to 
the international commitment to protect and respect human rights, acquired under the 
Convention. 


86. In addition, based on the foregoing principles, the police or military 
detention, as a precautionary measure, should have as its sole purpose preventing the 
flight of a person suspected of a criminal act, and thereby ensuring his or her appearance 
before a competent judge, to be judged within a reasonable term or, as the case may be, 
released. No state may impose penalties without the guarantee of a previous trial.°* In a 


52 Inter-American Court of Human Rights, Case of Gangaram Panday, Judgment of January 21, 1994, Series C No. 
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53 According to which: "Every person has the right: ... 2. To personal liberty and security. Accordingly: ... (g) No 
one may be detained other than by written and reasoned warrant issued by the Judge or by the police authorities in the case 
of flagrancy...." 


54 The Commission has established as follows: "The rationale behind this guarantee is that no person should be 
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state under the rule of law, in which the separation of powers is respected, every penalty 
established by law must be judicially imposed, after having established the guilt of an 
individual in a fair trial with full guarantees. The existence of an emergency situation does 
not authorize the state to disregard the principle of the presumption of innocence, nor does 
it confer on the security forces the right to exercise arbitrarily the criminal law. 


87. Article 12 of Decree Law No. 25,475 provides that the National Police of 
Peru is in charge of investigating the crimes of terrorism, through the National 
Counterterrorism Division (DINCOTE: Direccién Nacional contra el Terrorismo), and 
DINCOTE is authorized to decide whether the evidence it collects is sufficient for an 
indictment. In addition, DINCOTE makes the determination as to the charges to be filed, 
and whether the detainee will go before a civilian or a military court. The UN Special 
Rapporteur on the independence of judges and lawyers notes in his Report that Decree No. 
25,475 gave the police excessive powers: 


enabling them to impose incommunicado detention unilaterally, without consulting with a 
judge, and the restrictions of the right of defence at both civil and military "faceless" tribunals 
are inconsistent with provisions of international human rights treaties to which Peru is a party, 
in particular those that provide for the right to due process and its components. Article 8 of 
the American Convention on Human Rights is of particular relevance because it provides for 
the right to due process and is regarded as a non-derogable right even during a state of 
emergency.°° 


88. Accordingly, pursuant to Article 12(c) of that Decree, the Police are 
authorized to detain persons allegedly implicated for 15 days, and are required only to 
notify the judge and Public Ministry within 24 hours following the arrest. Article 12(d) 
provides that during that period, the police may hold the detainees completely 
incommunicado, while Article 12(f) establishes that the attorney they designate may only 
intervene in their defense after the accused have made a statement in the presence of the 
Public Ministry.°° Article 18 of that Decree established that defense counsel may not 
represent more than one accused in proceedings for the crime of terrorism; it makes an 
exception for attorneys appointed as public defenders. 


89. Similarly, the Human Rights Committee of the United Nations, established 
pursuant to the provisions of the International Covenant on Civil and Political Rights, has 
expressed its concern over the provisions of Decree Law No. 25,475 that authorize the 
extension of preventive detention for a period of up to 15 days, and has stated that this 


(continued...) 
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raises serious problems with respect to Article 9 of the Covenant, concerning the right to 
personal liberty, whose content is similar to Article 7 of the American Convention.®” 


90. The Commission is of the view that the above-mentioned provisions of 
Decree No. 25,475 are incompatible with Articles 7 and 8 of the American Convention, as 
the power given the police to detain and hold a person incommunicado for up to 15 days is 
a breach of the provisions of Article 7(5) of the American Convention, according to which 
"Any person detained shall be brought promptly before a judge or other officer authorized 
by law to exercise judicial power," as well as the provision in Article 8(2)(d), which 
establishes as a minimal guarantee of process the right of the accused "to communicate 
freely and privately with his counsel." In addition, the imposition by which defense 
counsel could represent only one person accused of terrorism at a time had a detrimental 
effect on the enjoyment of the right to choose freely one's defense counsel, set forth at 
Article 8(1)(d) of the American Convention. 


91. |The Commission has received several complaints indicating that during police 
detention and while held incommunicado, persons accused of terrorism have frequently 
been subjected to torture, for the purpose of obtaining a "confession." In 1993, the 
International Commission of Jurists stated that: 


... during this critical period, the detainee is completely controlled by the police and is not 
subject to any effective judicial supervision. We have been told that a suspect when 
questioned normally is kept bound and blindfolded and never sees his interrogators. The 
entire police squad that made the arrest frequently takes part in the interrogations, which 
means that generally there are eight to ten police officers exerting tremendous pressure on the 
detainee. For the most part, the suspect is questioned during his first days in custody. These 
sessions can take place at any time, day or night, although, as a rule, they are conducted at 
night. A representative of the Public Prosecutor's Office is required to be present during the 
police interrogations. However, we have also been told that this is not always the case, and 
that when a prosecutor is present his attendance is merely a formality since he exercises no 
control over the interrogators. We believe that this period of prolonged incommunicado 
detention is prima facie incompatible with the guarantees stipulated in Articles 7 and 9 of the 
American Convention and the International Covenant, respectively.°® 


92. In addition, the Inter-American Court has established that since 1993 "there 
was a widespread practice in Peru of cruel, inhuman and degrading treatment during 
criminal investigations into the crimes of treason and terrorism."°> The Human Rights 
Committee of the UN has noted that it: 


is deeply concerned by persistent reports of torture or cruel, inhuman or degrading treatment 
of persons detained under suspicion of involvement in terrorist activities or other criminal 
activities.... It draws attention to the legislation which permits incommunicado detention in 
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certain cases. In this connection, the Committee reiterates its view, as expressed in its 

general comment No. 20 (44), on Article 7 of the Covenant, that incommunicado detention Is 
: : 61 

conducive to torture and that, consequently, the practice should be avoided.°° 


93. The Commission should emphasize that as established in Article 5 of the 
Inter-American Convention to Prevent and Punish Torture, ratified by Peru on March 28, 
1991: "The existence of circumstances such as a state of war, threat of war, state of 
siege or of emergency, domestic disturbance or strife, suspension of constitutional 
guarantees, domestic political instability, or other public emergencies or disasters shall not 
be invoked or admitted as justification for the crime of torture." 


94. The aforementioned Inter-American Convention to Prevent and Punish 
Torture also provides at its Article 10: "No statement that is verified as having been 
obtained through torture shall be admissible as evidence in a legal proceeding, except in a 
legal action taken against a person or persons accused of having elicited it through acts of 
torture, and only as evidence that the accused obtained such statement by such means." 


95. The Commission considers that the authority given the Police by Decree Law 
No. 25,475, to hold a detainee incommunicado for up to 15 days, creates conditions that 
lend themselves to violations of physical integrity. The Commission has _ received 
numerous complaints consistently alleging acts of torture committed during this phase. 
Concretely, the complaints indicate that torture is used to obtain the signing of 
"confessions" that have later become the main evidentiary basis of the conviction. Such 
acts constitute violations of Article 5 of the American Convention, which sets forth the 
right of all persons not to be subjected to torture or to cruel, inhuman, or degrading 
treatment, and of all detainees to be treated with respect for the inherent dignity of the 
human person. 


96. Aggravating the situation of defenselessness and incommunicado detention 
of the persons investigated for and accused of crimes of terrorism, Article 6 of Decree Law 
No. 25,659 established that at no stage in the police investigation and in the criminal 
proceedings could actions to guarantee rights be brought, not even the writ of habeas 
corpus, found at Articles 295 and 200 of the Peruvian constitutions of 1979 and 1993, 
respectively.©? In this way, persons who were detained and held incommunicado were 
deprived of the only legal remedy available to them to challenge, before a judge, the 
legality and reasonableness of their arrest. 


8° Human Rights Committee, op. cit., para. 355. 
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_ 97. For the purposes of analyzing the consequences of said deprivation of the 
writ of habeas corpus in relation to the provisions of the American Convention, it should 
first be noted that Article 25 of the American Convention provides: "Everyone has the right 
to simple and prompt recourse, or any other effective recourse, to a competent court or 
tribunal for protection against acts that violate his fundamental rights recognized by the 
constitution or laws of the state concerned or by this Convention...." Article 7(6) of the 
Convention, on personal liberty, provides that any person deprived of liberty has the right 
to go before a judge or court with jurisdiction for it to decide, without delay, on the legality 
of his or her arrest or detention, and to order his or her release if the arrest or detention are 
illegal. In addition, as analyzed in detail in the foregoing paragraphs, Article 27 of the 
Convention provides that there are certain rights that cannot be suspended, even in a state 
of emergency, and that the judicial rights essential for the protection of those rights may 
not be suspended. 


98. In this regard, the Inter-American Court of Human Rights has stated: “ 
Guarantees are desjgned to protect, to ensure or to assert the entitlement to a right or the 
exercise thereof. The States Parties not only have the obligation to recognize and to 
respect the rights and freedoms of all persons, they also have the obligation to protect and 
ensure the exercise of such rights and freedoms by means of the respective guarantees 
(Art. 1.1), that is, through suitable measures that will in all circumstances ensure the 
effectiveness of these rights and freedoms."® 


99. The Court has established that habeas corpus is a fundamental guarantee 
that the States may not suspend, not even during a state of emergency, indicating in this 
regard that: 


the judicial guarantees essential for the protection of the human rights not subject to 
derogation, according to Article 27(2) of the Convention, are those to which the Convention 
expressly refers in Articles 7(6) and 25(1), considered within the framework and the principles 
of Article 8, and also those necessary to the preservation of the rule of law, even during the 
state of exception that results from the suspension of guarantees.** 


100. Decree-Law No. 25,475 provides that DINCOTE must draw up a police 
report upon the conclusion of its investigation, and send it to the Public Ministry 
prosecutor, who, in theory, makes an independent evaluation and decides what charges he 
will set forth in his indictment to the respective criminal judge. Nonetheless, the ICJ has 
indicated that it has "been repeatedly told by knowledgeable persons both within and 
outside the government that, in actual practice, DINCOTE formalizes the charges which 
then are invariably endorsed by the prosecutor." Therefore, in the last analysis it is 
DINCOTE which decides whether a person will be tried by a civilian court for terrorism or by 
a military court for treason against the fatherland.© That situation is certainly an anomaly, 
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as it implies that the police--not a judicial organ, and therefore neither independent or 
impartial--would de facto be exercising judicial functions. 


101. The Public Ministry then presents and formalizes the complaint before a 
criminal judge, who must issue an order initiating the investigation (Auto Apertorio de 
Instrucci6én) within 24 hours, and issue an arrest warrant. Article 13(a) of Decree Law No. 
25,475 provides that the criminal judge cannot rule on any prior issue, objection, or 
defense, nor can he decide to release the accused. Consequently, even if the judge is 
convinced of the accused's innocence, he could not order his release. This no doubt 
represented another violation, in this procedure, of the right to the presumption of 
innocence set forth at Article 8(2) of the Convention, according to which: "Every person 
accused of a criminal offense has the right to be presumed innocent so long as his guilt 
has not been proven according to law." By Law No. 26,348 of November 25, 1993, the 
aforementioned provision was modified and it was established that the investigative judge, 
sua sponte or upon motion by a party, may order the accused released on bond, but that 
this decision must be forwarded to the superior court for its legal opinion, and cannot be 
carried out until the superior court affirms it. 


102. According to Decree-Law No. 25,475, once the initial phase is concluded, 
the investigative judge must send the case file to the Office of the President of the 
corresponding Superior Court of Justice, which in turn must forward the proceedings to 
the Dean of Superior Prosecutors (Fiscal Superior Decano), to have a Superior Prosecutor 
designated, to make a formal accusation within three days. Once the indictment is handed 
down, the members of the Specialized Chamber in charge of trying the accused are 
designated, from among the judges of the judicial district. According to Article 15 of 
Decree-Law No. 25,475: 


The identity of the judges and members of the Public Ministry, and of the justice auxiliaries 
who intervene in the trial of crimes of terrorism, shall be secret, to which end measures will 
be adopted to guarantee that measure. The judicial rulings shall not bear signatures or seals 
of the judges participating, nor of the justice auxiliaries. For this purpose, codes and keys will 
be used, which shall also be kept secret. °° 


103. The characteristics of this system of secret justice, already modified in part 
by Law No. 26,671, as analyzed infra, constitute a flagrant violation of the guarantee 
essential to due process, to be judged by an independent and impartial judge or court, 
enshrined in Article 8(1) of the American Convention, as well as the guarantee regarding 
publicity for criminal trials, enshrined in Article 8(2)(5). In this regard, the Commission 
stated in its 1993 Report on the Situation of Human Rights in Peru: "It has been said that 
if no one knows the identity of the presiding judges, then nothing can be said about their 
impartiality and independence. This in itself is questionable, given the measures adopted by 
the Executive Power in relation to the Judiciary since April 5."°7 In addition, pursuant to 


°° On October 12, 1996, Law 26,671 was published, by which it was established that as of October 15, 1997, 
trials for the crime of terrorism would be held by the respective competent judges, thereby voiding the provisions providing 
for "faceless" judges. 
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Article 13(h) of Decree Law No. 25,475, it is not legal in terrorism proceedings for judges 
or justice auxiliaries to recuse themselves. Certainly, this latest provision is somehow 
redundant, as the secret identity of these officials impeded the accused and their defense 
counsel from learning of the existence of any grounds for recusal in the first place. 


104. The Human Rights Committee has criticized the fact that the accused do not 
have access to information on the identity of those they judged, and find that their right to 
a public trial is denied.®® Certainly, the right to know who is sitting in judgment, to 
determine his or her subjective competence, i.e. to determine whether a judge is covered 
by one of the grounds of disqualification or recusal, is a basic guarantee. The anonymity 
of the judges strips the accused of that basic guarantee, and also violates his right to be 
judged by an impartial court, as it impedes him from recusing a judge to whom one of the 
grounds for recusal applies. 


105. The establishment of this system of secret justice has been based on the 
need to protect judges, prosecutors, and other officials involved in the judging of alleged 
members or collaborators of dissident armed groups, in the face of possible reprisals. 
Nonetheless, the UN Special Rapporteur on the independence of judges and lawyers, has 
noted that: 


The main argument presented by the Government for providing "faceless" judges was to 
protect the physical integrity of the judges, given the terrorist threat. Based upon the 
testimony received from the judges themselves, the general impression of the Special 
Rapporteur was that the judges and prosecutors who are supposed to benefit from the fact 
that they operate anonymously do not feel protected by the system. In their opinion, it is quite 
easy to discover who the judges and prosecutors are, in particular in the provinces or small 
towns; therefore, they consider that the system does not serve the purpose for which it was 
established (i.e. the protection of the judges and prosecutors), and the majority of those 
interviewed acknowledged that under this system there is a lack of guarantees for due 
process. In this respect, international standards provide that derogatory measures shall be 
implemented only if they are strictly necessary. According to the information received by the 
Special Rapporteur, from 1992 to 1997, judges were not targets of the terrorist-related 
violence. Therefore, the use of "faceless" tribunals does not meet the principle of strict 
necessity. Moreover, even if a real need existed to implement measures to protect the 
physical integrity of the judges and of judicial auxiliaries, these measures should be consistent 
with other international obligations of the Government and they should not impair the right of 
the accused to due process. 


106. As to the place of these trials, Article 16 of Decree No. 25,475 and its 
related provisions establish that trials for terrorism should be carried out in the respective 
prisons, in surroundings endowed with the necessary conditions so that judges, 
prosecutors, and justice auxiliaries could not be plainly seen or heard by the persons on 
trial or their defense counsel. The UN Special Rapporteur on the independence of judges 
and lawyers indicated, with respect to those trials, that: 
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The main characteristic of the proceedings before "faceless" courts, both civilian and military, 
is secrecy. Judges and prosecutors are identified by codes. When handling treason cases, 
Supreme Court judges also identify themselves by secret codes. The judges are at all times 
invisible to the defendants and their counsel, and trial proceedings are conducted in private. 
Hearings take place in specially equipped courtrooms inside high-security prisons or, in treason 
cases, at military bases. The courtrooms are small, with a single door and a large one-way 
mirror along one wall. In an adjoining room on the other side of the mirror, the judges, 
prosecutor and court secretaries have their seats. They communicate with the accused 
persons and their counsel through voice-distorting microphones. Since the sound system does 
not always function properly, it is sometimes impossible for the defendant or his or her 
counsel to understand what is being said, which has in many cases seriously obstructed the 
proceedings or affected the defence.”° 


107. For their part, Articles 13(c) and 2(b) of Decree Laws No. 25,475 and 
25,744, respectively, prohibit the staff involved in the preparation of the police report or 
the members of the Armed Forces from arresting or detaining persons implicated in these 
crimes from being offered as witnesses in trials for terrorism or treason. 


108. The Commission considers that this legal deprivation of the right of persons 
on trial to question those who detained them, and who, moreover, played a preponderant 
role in the gathering and even manipulation of the evidence used to convict them, is 
another violation of the due process guarantee set forth at Article 8(2)(f) of the American 
Convention, according to which the defense has the right to "examine witnesses present in 
the court and to obtain the appearance, as witnesses, of experts or other persons who 
may throw light on the facts." 


109. In addition to the restrictions on the right to defense derived from the 
impossibility of questioning the police in charge of collecting and producing the evidence in 
the accusation and the initial limitation according to which each lawyer may represent only 
one person accused of terrorism, the UN Special Rapporteur on the independence of judges 
and lawyers, among other sources, noted that: 


In the civil "faceless" tribunals, defence attorneys claim that they have restricted access to 
evidence. Further, they are not allowed to cross-examine police or military witnesses whose 
identities are not revealed prior to, during or after the trial. In the military "faceless" tribunals, 
defence lawyers claim that they have serious difficulties in accessing trial documents.”' 


110. As a result of the various restrictions imposed during the proceedings, the 
defense of the persons accused of terrorism implies a virtual inversion of the burden of 
proof, to the extreme that, in practice, and independent of the evidence available, the guilt 
of the accused is presumed, not his or her innocence, in flagrant violation of Article 8(2) of 
the American Convention. Such circumstances render the defense counsel "a mere 
spectator to the proceedings."’* The role of the defense used to be even less effective, 
when the defense counsel was provided by the Ministry of Justice and designated 
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administratively, by the police, pursuant to Article 12(f) of Decree Law No. 25,475. 
During its 1998 on-site visit, the Commission collected testimony in the Ayacucho prison 
that suggests that the accused lacked the resources needed to hire attorneys, and, 
consequently, have been represented by State-appointed defense counsel, they have only 
been contacted with little lead time to prepare the defense, resulting in convictions in 
circumstances in which they are virtually defenseless. 


111. In addition, under the provisions of Decree Law No. 25,475, the prisoners 
may present a challenge to the judgment or a motion for nullity before the Supreme Court 
of Justice, whose decision was also assigned to a specialized chamber of "faceless" 
judges. It has been noted that the defense attorneys faced practically the same difficulties 
in the Supreme Court of Justice as when before the superior courts. In addition is the 
provisional nature of these judges, which, as analyzed supra, has called into question their 
independence, and with this the possibility of such a motion prevailing, however well- 
founded.’* 


112. The testimony received, the direct contact with the detainees during the on- 
site visits, the numerous complaints presented and the general reports on the human rights 
situation in Peru from several sources, indicate that the actions of the police, prosecutors, 
judges, and justice auxiliaries have been geared mainly to convicting the accused, more 
than to ascertaining their guilt with certainty. This tendency would appear to result from 
the pressures to shorten the trial and therefore the struggle against alleged members of 
armed groups, to the detriment of the rules of due process, and, in particular, the principle 
of the presumption of innocence, in combination with the highly-questioned independence 
of judges and prosecutors who hold their positions on a provisional basis. 


113. The Commission considers that this type of proceeding violates the 
fundamental right to due process of law, i.e., the right of every person to be heard, with 
proper guarantees, in any criminal accusation against him or her; to be presumed innocent 
until their guilt has been proven; to receive prior and detailed communication of the 
charges and to receive adequate time and resources for preparing the defense, all of which 
are guarantees expressly set forth at Article 8 of the American Convention. In this regard, 
during its on-site visit, mainly, the Commission received a large number of complaints 
concerning persons who were convicted of terrorism (either for "terrorism" itself or for 
"treason," analyzed infra), under the procedural norms studied above. 


d. Modification of the anti-terrorist legislation 


114. The reduction of the violence led to the modification of the anti-terrorist 
legislation. Law No. 26,248 derogated the provision of Decree Law No. 25,475, which 
made it impossible to seek release without bail while under investigation for the crime of 
terrorism. Accordingly, the criminal judge, whether sua sponte or on motion by the 
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accused, has been authorized to order the release, without bail, pursuant to Article 201 of 
the Code of Criminal Procedure. 


115. In addition, Article 2 of Law 26,447 established that persons accused of 
crimes of terrorism have the right to designate a defense counsel of their choosing, and to 
be advised by counsel from the outset of the police investigation; the defense counsel and 
the prosecutor must be present at the time the accused makes a statement. If no defense 
counsel is designated by the party, a public defender must be appointed. Article 4 of the 
same law went back to the original language of the Criminal Code, which provides that 
persons under 18 years of age are exempt from sentencing, thereby reversing what had 
been established by the emergency legislation, which had brought the age for being subject 
to criminal accusation down to 15 years. Finally, Law No. 26,671 has put a halt to 
proceedings before what have been called the "faceless" judge courts. 


116. Notwithstanding the above-mentioned reforms, all other aspects of Decree- 
Laws Nos. 25,475 and 25,659 continue in full force, and the persons convicted under the 
reformed system continue suffering the deficiencies of the procedure. Despite the entry 
into force of the reforms, judgments handed down while the Decrees--now amended--were 
in force, have not been reviewed. 


2% The Ad Hoc Commission and the Innocent Persons 


117. The Commission considers it important to highlight that the Peruvian state 
itself has recognized that innocent persons, who had no links whatsoever with terrorist 
organizations or activities, were convicted under the anti-terrorism legislation. In effect, on 
August 15, 1996, Law No. 26,655 was promulgated in Peru. It provided for the 
establishment of an "Ad Hoc Commission entrusted with evaluating, characterizing, and 
proposing to the President of the Republic the granting of pardon ... for those who have 
been convicted of the crimes of terrorism or treason on the basis of insufficient evidence, 
enabling the Commission to presume reasonably that they did not have any links with 
terrorist elements, activities, or organizations."74 According to the language of the law, the 
Ad Hoc Commission's mandate arises from the existence of cases decided "on the basis of 
insufficient evidentiary elements" and: confirms clearly that many innocent people were 
convicted without due process. 


118. That Commission, whose mandate culminated on December 31, 1999, was 
made up of three members: the Human Rights Ombudsman, Mr. Jorge Santistevan de 
Noriega, its chairperson; the representative of the President of the Republic, Fr. Hubert 
Lanssiers; and the Minister of Justice.’> The Commission has received approximately three 


7“ Law No. 26,655, of August 15, 1996. Article 1. 
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thousand two hundred twenty-five (3,225) requests, and as of December 30, 1999, 
President Alberto Fujimori had granted 481 pardons.’® 


119. The ‘Special Rapporteur of the UN Human Rights Commission on the 
independence of judges and lawyers has stated that the existence of the Ad Hoc 
Commission is recognition of the lack of due process in cases of terrorism and treason: 


The Special Rapporteur welcomes the establishment of the Ad Hoc Commission by the 
Government as an attempt to correct the wrong done to the innocent people who were tried 
and sentenced by "faceless" civil and military tribunals; however, the Special Rapporteur 
would like to point out that the establishment of the Commission is itself an 
acknowledgement by the Government of the serious irregularities that surrounded the 


procedures for trying cases of terrorism and treason, which amounted to a miscarriage of 
justice.’” 


120. Since May 1992, when the current anti-terrorist legislation came into force, 
until June 1998, the non-governmental human rights organizations have assumed the legal 
defense of 1,568 people accused of terrorism or treason, 1,019 of whom have been 
released by judicial means or through the Ad hoc Commission; the remaining 527 persons 
(318 being tried and 209 convicted) are in detention. 


Sy The Requisitoriados 


121. Another problem related to the state's fight against organized violence is the 
situation of the persons referred to as the requisitoriados. Thousands of people in Peru, for 
several years now, have been accused of having participated in the activities related to the 
armed dissident groups; arrest warrants have issued for these persons, and they have been 
reported to the police authorities.’® Many such arrest warrants were issued against persons 
who were forced to collaborate with armed dissident groups or who were accused by 
others, seeking a reduction in their sentences. In many of these cases, the arrest warrants 
have never been executed, and, given that these orders are not subject to any limitation, 
the police authorities are authorized to detain the requisitoriados at any time. Accordingly, 
these individuals are in a highly precarious legal situation that keeps them from developing 
their human and family potential normally. This being the case, the "requisitoriados" are 
constantly on the run. 
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122. The Human Rights Ombudsman has estimated that the situation affected 
5,000 people’’; non-governmental organizations estimate that the number was much 


Ul 


higher.®° For the most part, they are Andean peasants and inhabitants of the jungle. 


123. In view of this situation, the courts issued many arrest warrants, which has 
been alleged to have been done indiscriminately, often with a massive impact on entire 
communities. The IACHR has received information that the rules of procedure enabled 
judges to issue arrest warrants despite generally insufficient indicia pointing to the liability 
of the persons affected. The Office of the Human Rights Ombudsman has indicated in this 
respect that the requisitorias, or criminal summonses come from areas declared to be 
under a state of emergency, that 72% of the alleged offenses took place from 1980 to 
1991, and that 55% of the criminal summonses were also issued during this period.®' 


124. The Commission considers that the situation of the requisitoriados affects 
several human rights set forth in the American Convention. In this respect, the Commission 
is aware of the existence of three bills, prepared by the Office of the Human Rights 
Ombudsman, the Working Group on Displacement (Mesa de Desplazamiento) in Peru, and 
congresspersons Henry Pease and Graciela Fernandez Baca, respectively, who sought to 
correct that situation. Given the imperative need to solve this problem, the Commission 
urges the Peruvian State to evaluate those bills, or others, aimed at regularizing the 
situation of the requisitoriados. 


4. Failure to make full reparation and victims of the violence 


125. Article 1(1) of the American Convention establishes the duty of States to 
ensure the free and full exercise of the human rights set forth in the American Convention. 
That obligation means that the States must prevent, investigate, and punish all violations 
of rights recognized in the Convention, and make reparation for the harm caused by such 
violations. In cases in which the violation concerns rights that can be restored, such as 
the right to physical liberty, the State must proceed to restore them.®2 


126. In this regard, the information received by the Commission indicates that the 
Peruvian State has carried out its obligation to make reparation to the victims or their 
families only in exceptional cases, considering the numerous violations of various human 
rights committed by the State through its agents in recent years. 


”8 Office of the Human Rights Ombudsman, Preliminary report, Diagnéstico de los Injustamente Requisitoriados por 
Terrorismo, Lima, 1998. 


8° As of December 1999, the Human Rights Ombudsman estimates that approximately 200 of these 5,000 people 
were seeking review of their situation when the Ad Hoc Commission ceased to exist. “Consejo Nacional de Derechos 
Humanos no tendré imparcialidad," Gestién, December 14, 1999. 
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. 127. The investigation into the violations and trial of the persons responsible have 
been impeded by the passage of amnesty laws, making it impossible to restore the right 
violated and to make reparation to the victims and their families. 


128. In terms of compensation for the harm suffered, the Commission observes 
that the 1993 Peruvian Constitution established, at its Article 139(7), the institution of 
compensation for arbitrary detention and for judicial error in criminal proceedings, which 
was regulated by Law No. 24,973, promulgated in 1988 and still in force. Nonetheless, 
the National Compensation Fund, an institution created pursuant to the standards noted, is 
not operating and does not receive the corresponding budget, thus the persons affected by 


judicial errors are not compensated, and this failure to compensate constitutes a violation 
of their human rights. 


129. Article 10 of the American Convention provides: "Every person has the right 
to be compensated in accordance with the law in the event he has been sentenced by a 
final judgment through a miscarriage of justice." The administration of justice is both a 
prerogative and an obligation of the State. The actions of the judges, as public servants in 
their capacity as state agents, may give rise to the domestic and international liability of 
the state. This is without prejudice to the domestic provisions on personal liability of 
judges vis-a-vis the victims for their judicial errors and vis-a-vis the state itself, arising from 
their judicial actions. 


130. A related aspect of the matter under consideration is reparation for innocent 
persons who were convicted of terrorism. Even when those persons received some 
benefits under Law No. 26,994, they have not received any compensation for the material 
damages or pain and suffering inflicted on them and their families by the State. 


131. For the purposes of trying to resolve the above-mentioned situations, the 
Commission considers that the State should begin by assuming its obligation to pay 
compensation to the victims of human rights violations committed by the State or its 
agents as a matter of policy. In this regard, among other measures aimed at implementing 
such an eventual policy, it is recommended that the National Compensation Fund be 
allocated the budget it needs to carry out its aims and adopt a simple and brief procedure 
for processing the requests it receives. It is also recommended, as another specific 
measure for addressing the problem under study, that legislation be passed providing for 
compensation for the victims of subversion, i.e. for the innocent persons who have been 
pardoned or given clemency. 


132. From another perspective, the Commission considers it important to highlight 
that on November 11, 1992, Supreme Decree No. 077-92-DE was issued by which the 
Peruvian State established the payment of compensation to victims of subversion, |.e. to 
the members of the self-defense committees killed or wounded as they fought dissident 
groups. Along the same lines, Supreme Decree No. 068-DE-SG of December 27, 1998, 
set the amount of that compensation. The IACHR positively values this initiative of the 
Peruvian State, and attributes importance to its expeditious implementation. 
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5: Acts of persecution against judges and lawyers 


133. The Commission and the member states of the OAS have recognized the 
important role of human rights defenders in fostering a greater awareness and observance 
of fundamental rights, and so in safeguarding democracy and the fundamental values of 
the inter-American system.® In addition, the General Assembly of the OAS has issued 
pronouncements, on several occasions, on the need to protect human rights defenders in 
the performance of their tasks.°* The United Nations Commission on Human Rights has 
also recognized the importance of human rights defenders and has reaffirmed the right and 
the duty of individuals, groups, and institutions of society in fostering and protecting 
universally recognized human rights and fundamental freedoms.®° 


134. The Commission has found that human rights defenders are often victims of 
all types of attacks and harassment, including legal actions brought to intimidate them. In 
the case of Peru, the Commission has received information that indicates that some of 
these legal proceedings have not been initiated to determine rights and responsibilities 
pursuant to the purposes of the law, but as reprisal against defense counsel for persons 
accused of the crime of terrorism. 


135. Many of the lawyers who defend persons accused of committing the crime 
of terrorism in Peru are subject to constant threats against their lives through phone calls, 
anonymous notes, and even physical violence. In some cases these threats have 
materialized. 


136. In addition, the Commission has learned that after the promulgation of Law 
No. 25,475, the Anti-Terrorism Act, criminal proceedings have been brought against 
defense attorneys for the crimes of rebellion or forming illegal groups, leading to their 
detention. The Commission has received numerous complaints consistently indicating that 
far from being undertaken based on relevant evidence, such proceedings have apparently 
been sponsored by sectors of the security forces for the purpose of intimidating attorneys 
willing to defend persons accused of terrorism. 


137. The Commission considers that the States must carry out their obligation to 
investigate and judge those who have violated the law, including acts in support of the 
armed dissident groups considered offenses under the legislation in force in the jurisdiction 
in question. Nonetheless, the legal defense of individuals accused of having supported the 
armed dissident groups can in no case be considered by the authorities as an offense, but 
as part of a process provided for in the American Convention, and presumably in domestic 
law, for judging those who are effectively accused of violating the law. 
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am 138. The Commission, as already mentioned, has received information that 
indicates that the criminal proceedings brought against defense attorneys generally begin 
based on reports of the specialized National Police called the DINCOTE (Direccién Nacional 
contra e/ Terrorismo). These police elements, according to the complaints, implicate 
innocent citizens in subversive criminal acts, then fabricate evidence, and subject the 
person to cruel, inhuman, and degrading torture to obtain self-incriminatory declarations. 


139. For example, attorneys Alfredo Crespo and Jorge Cartagena were subjected 
to a clandestine trial and convicted by "faceless" military courts behind closed doors, in 
military quarters. They were sentenced to life imprisonment, for the crime of "treason" 
and "harm to the Intelligence Service of the Peruvian Army" based on "secret" documents 
in a trial in which they were subjected to the very summary procedure for trial in the 
theater of operations, in which the investigative judge must hand down a judgment within 
10 days at most. During this trial before "faceless" judges, these two attorneys were kept 
from presenting evidence, testimony, experts, on-site inspections, review of documents, 
etc., for the purpose of refuting the charges. Their defense counsel were blocked from 
preparing the defense, meeting in private with their clients, or examining the "evidence" 
against them. The Supreme Resolution of July 6, 1993, issued by the Special Court of the 
Supreme Council of Military Justice, highlights that the only basis of the conviction was 
their "... status as leading members of the Asociacién de Abogados Democraticos...." even 
though no evidence was presented indicating that the Association, properly registered at 
file No. 4,034 of the Public Registries of Lima, was in any way linked to unlawful acts or 
was clandestine. The State, in its response, considers that the IACHR cannot consider as 
clandestine procedures that have been regulated by law under the Constitution of Peru, 
especially when the investigations were transparent, open, including the presence of its 
respective defense counsel, the Public Ministry, and especially under the close watch of 
the majority of individuals and juridical persons, national and foreign, familiar with what 
happened. The State notes the "presence" of the defense counsel from the Public 
Ministry, etc., indirectly ceding on the point of its own lack of participation. One need not 
get into details on this point because the Inter-American Court of Human Rights, in the 
judgment in the case Castillo Petruzzi et a/., already evaluated the nature of the right to 
defense in a treason case similar to the procedure to which Crespo and Cartagena were 
subjected, and found multiple violations of Article 8 of the American Convention. 


140. At the same time, Mr. Luis A. Ramon Landaure--who was said to have 
graduated with the accused and decided to assume their defense--came to be subjected to 
harassment by the agents of the security forces, forcing him to seek guarantees from the 
Lima Bar Association. On November 20, 1997, Mr. Landaure was detained in his office by 
the Special Operative Group ("GEO": Grupo Especial Operativo), directed by a member of 
the Army Intelligence Service ("SIN"). Mr. Landaure was detained for 30 days in the cells 
of DIRCOTE even though the law provides for a maximum of 15 days detention.*° The 
certificate of detention was delivered to him on November 21, 1997, for terrorism, and not 
treason. Later, the military jurisdiction convicted him and sentenced him to life 
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imprisonment at trial and on appeal. The Supreme Council of Military Justice accepted his 
request for inhibition, and arrogated to itself the power to try him on charges of terrorism, 
even though under Law No. 25,475, it is DIRCOTE and the Office of the Public Prosecutor 
who have the power to do so. The complaint by the Office of the Public Prosecutor in the 
regular courts and the order to begin the investigation are dated October 5, 1998. On that 
same date, new proceedings on terrorism charges were brought, on the same facts, in the 
regular civilian courts.® 


141. Not only have lawyers dedicated to defending persons accused of terrorism 
or treason been subject to harassment and accusations. Ms. Delia Revoredo Marsano de 
Mur, former member of the Constitutional Court, and former dean of the Bar Association, 
has also been the victim of a series of incidents after denouncing six judges of the 
Supreme Court of Justice to the National Council of the Judiciary for improper conduct in 
the Novotec case (supra). 


142. Next, the Congress approved and the Executive promulgated Law No. 
26,933, which took from the National Council of the Judiciary the power to remove judges 
and supreme prosecutors without the authorization of the Internal Oversight Organ and the 
Public Ministry. The seven members of the National Council of the Judiciary submitted 
their resignations in response to this limitation on their powers, and the cases were 
transferred immediately to the Internal Control Organ of the Judiciary, which decided not 
to hold the five judges accused liable.®® 


143. Ms. Delia Revoredo publicly voiced her disagreement with what she 
considered a new usurpation of the functions of an autonomous constitutional organ and 
the consequent harm to the rule of law, and stated that she would denounce these acts of 
the Congress and the Executive to the OAS. Some professional associations, 
municipalities, and workers’ unions backed her complaint. 


144. While sitting as a member of the Constitutional Court, Ms. Revoredo enjoyed 
immunity from trial. Despite this immunity, there were other ways to coerce her. Thus, a 
state customs agents allegedly falsified documentation relating to certain imported goods, 
two trucks and a car, in order to accuse her and her husband of the crime of contraband 
and thereby pressure her to refrain from making a pronouncement on the constitutionality 
of the law that would have allowed Alberto Fujimori a third presidential candidacy. 
Surprisingly, the State Customs Prosecutor turned a blind eye to the dozens of importers 
who had brought almost 600 vehicles into Peru on the same boat and in the same 
circumstances. According to Peruvian criminal law, contraband is constituted by the fact 


87 The Inter-American Court, in the Loayza Tamayo case, declared that the principle of non bis in idem is 
established in Article 8(4) of the American Convention in the following terms: "An accused person acquitted by a 
nonappealable judgment shall not be subjected to a new trial for the same cause.” Inter-American Court of Human Rights, 
Case of Loayza Tamayo, Judgment of September 17, 1997, para. 68. 
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of: (a) importing merchandise into an unauthorized zone, and (b) evading taxes. In this 
case, there is unquestionable evidence that the corresponding taxes were paid at the time 
the three vehicles were brought into the customs area. During the proceeding, the 
Executive and Judicial Commissions of the Judiciary and of the Public Ministry changed 
the prosecutors and judges, created a totally new panel, entirely eliminated another panel, 
and indicted Revoredo and her husband, Mr. Mur, of acts that did not constitute a crime. 
As a result of this episode, Ms. Revoredo and her husband sought asylum from the 
Government of Costa Rica, which accepted their request. 


145. Mr. Heriberto Benitez, President of the Human Rights Committee of the Lima 
Bar Association, has also been systematically and repeatedly persecuted for his activities 
on behalf of human rights. On several occasions, he has been impeded from exercising his 
profession, the law, for defending polemical clients, such as Mrs. Leonor La Rosa 
Bustamante, a former Army intelligence agent who told the Canal 2 television cameras that 
she was brutally tortured by her colleagues. In addition, Mr. Alberto Borea Odria, who 
defended General Salinas Sed6, and was president of the dissolved Senate of the Republic, 
had to seek asylum in the Costa Rican embassy and later leave Peru.®° Mr. Borea returned 
to Peru and since then has been the victim of harassment for his defense of other clients 
such as (ret.) Col. Gustavo Cesti and Baruch Ivcher Bronstein. 


146. The Commission has also received a complaint regarding the case of judges 
Sergio Salas, Elizabeth MacRae Rhays, and Juan Castillo Vasquez, all judges of the Public 
Law Chamber of the Superior Court of Lima who on June 26, 1997, were transferred from 
their posts by decision of a Supreme Court panel, apparently upon instructions from the 
Executive Commission of the Judiciary. The Commission had occasion to meet with those 
judges during its on-site visit to Lima. They are the three magistrates of the Public Law 
Chamber who ruled favorably on the writs of habeas corpus filed, among other former 
members of the Armed Forces, by former Gen. Rodolfo Robles and (ret.) Capt. Gustavo 
Cesti Hurtado, respectively, whose grievances were eventually examined by the 
Commission, and, in the case of Gustavo Cesti, by the Inter-American Court.°° The 
Supreme Council of Military Justice accused these judges of "dangerous interference" in 
the military jurisdiction. 


147. In July 1997, Ms. Elba Greta Minaya Calle, judge for the 37th Criminal Court 
of Lima, was accused of terrorism and other crimes for having granted a writ of habeas 
corpus in a well-known case. The Commission asked the Peruvian authorities to adopt 
precautionary measures on behalf of Judge Minaya Calle, to protect her personal integrity, 
after which it was reported that the charges had been withdrawn. In November 1999, the 
President of the Superior Court of Lima, Pedro Infantes Mandujano, lodged a complaint 
against former criminal law judge Elba Greta Minaya Calle for "grave misconduct of duties" 
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("grave inconducta funcional") before the District Office for Oversight of the Judiciary 
(Odicma). This Office initiated an administrative case against the former judge even 
though she had not been a judge since October 1999, when she resigned. She is accused 
of traveling to Costa Rica without the authorization of Infantes Mandujano, from 
September 18 to 22, 1999, to serve as a witness before the Inter-American Court of 
Human Rights in the Cantoral Benavides case. According to the Organic Law of the 
Judiciary, it is a grave violation that may be punished by the magistrate's removal. The 
former judge told the press that "yes she did seek permission to travel to Costa Rica, but 
that her request went by mistake to the Executive Commission of the Judiciary, instead of 
being forwarded to Infantes Mandujano."*' She added that the principal judge of the Lima 
Court knew of the motives for her trip, and that "therefore, it is no grave violation. In 
addition, it is absurd that they are bringing a disciplinary proceeding against me when | am 
no longer a judge, and | don't know how they could punish me," she indicated. "It is very 
possible that this proceeding is in reprisal for having gone to the Court at San José to 
testify on behalf of Cantoral," she noted. 


148. The Commission is profoundly concerned over the fact that the justice 
system itself is used to harass and intimidate defense attorneys and independent judges. 
In complaints lodged with the IACHR, it is indicated in many cases that there are state 
agents, especially from the security forces, involved in the conduct of these proceedings. 
The decision to initiate a case on charges of "terrorism" (supra) or "traicién a la patria," i.e. 
treason (infra), for example, depends in many cases on "provisional" prosecutors, who 
are, therefore, susceptible to the influence of the Executive and to the extralegal 
considerations in the case. Insofar as these forms of conduct are violative of the American 
Convention, they trigger the State's international responsibility for the violation of rights 
set forth in the American Convention. 


149. Whenever criminal proceedings are used as a tool to harass defense 
attorneys directly, the right of the victim to his or her mental and moral integrity is 
compromised, and with it respect for Article 5 of the American Convention. These 
proceedings may also be manipulated for the purpose of publicly accusing those attorneys 
who defend persons accused of "terrorism," who are considered "enemies of the State” by 
the security forces, which can place the physical security and even the life of these 
attorneys at risk. 


D. THE MILITARY JURISDICTION: EXPANSION 


150. The 1979 Constitution established a legal regime in which the military 
jurisdiction was limited to judging members of the military and police. Civilians were only 
subject to this jurisdiction if accused of treason in the event of an external war, or when 
seeking to evade compulsory military service. The 1993 Constitution provides for the 
military jurisdiction at Article 139, and expressly defines its scope over civilians at Article 


°1 "Infantes denuncia a ex-jueza Elba Greta Minaya," Expreso, November 12, 1999. 
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17:3) expanding the military jurisdiction to include civilians in cases of "treason," in the 
following terms: 


Article 173. In the case of a service-related offense on the part of members of the Armed 
Forces or National Police, they are subject to the respective jurisdiction and the Code of 
Military Justice. The provisions of this Code are not applicable to civilians, except in the case 
of crimes of Treason and Terrorism as provided by the law. The cassation referred to in 
Article 141 applies only when the death penalty is imposed. 


Wiips 151. Peru's system of military justice recognizes that there are two separate 
jurisdictions in the judicial system, the military courts and the regular or civilian jurisdiction. 
The Code of Military Justice establishes that offenses (regular) will be judged by the 
civilian courts, and offenses that pertain exclusively to military service (service-related 
offenses) committed by military, police, or civilian personnel employed by the military are 
to be heard by the military courts (courts of the Armed Forces and the Police). The 
Peruvian State notes in its response that the military courts have jurisdiction, in addition to 
what is spelled out in the Peruvian Constitution, to take cognizance of common crimes, 
pursuant to Article 324 of the Code of Military Justice, which provides that the military 
jurisdiction can be exercised over common crimes committed in service-related acts when 
the injured persons and accused are members of the military; the law applied is the 
Criminal Code that applies to civilians generally (Cédigo Penal Comun). | 


152. Even though no international treaty contains an express provision prohibiting 
the trial of civilians by military courts, there is international consensus that the jurisdiction 
of such courts needs to be restricted. The Human Rights Committee of the United Nations 
formulated the following General Comment (No. 13) on the application of military justice to 
civilians: 


The provisions of Article 14 apply to all courts and tribunals within the scope of that Article 
whether ordinary or specialized. The Committee notes the existence, in many countries, of 
military or special courts which try civilians. This could present serious problems as far as the 
equitable, impartial and independent administration of justice is concerned. Quite often the 
reason for the establishment of such courts is to enable exceptional procedures to be applied 
which do not comply with normal standards of justice. While the Covenant does not prohibit 
such categories of courts, nevertheless the conditions which it lays down clearly indicate that 
the trying of civilians by such courts should be very exceptional and take place under 
conditions which genuinely afford the full guarantees stipulated in Article 14. The Committee 
has noted a serious lack of information in this regard in the reports of some States parties 
whose judicial institutions include such courts for the trying of civilians. In some countries 
such military and special courts do not afford the strict guarantees of the proper 
administration of justice in accordance with the requirements of Article 14 which are essential 
for the effective protection of human rights. If States parties decide in circumstances of a 
public emergency as contemplated by Article 4 to derogate from normal procedures required 
under Article 14, they should ensure that such derogations do not exceed those strictly 
required by the exigencies of the actual situation, and respect the other conditions in 
paragraph 1 of Article 14.°7 


eee eee 

92 General Comment No. 13 of the Human Rights Committee, on Article 14 of the International Covenant on Civil 
and Political Rights. General Comments Approved by the Human Rights Committee pursuant to Article 40(4) of the 
International Covenant on Civil and Political Rights, CCPR/C/21/Rev.1, December 8, 1997. 
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153. The Special Rapporteur on the independence of judges and lawyers, in his 
report on Peru, cited General Comment No. 13 with the comment that he had certain 
"reservations on this particular general comment in the light of the current development of 
international law which is towards the prohibition of military tribunals trying civilians. 7° 
(Emphasis added.) 


154. In addition, principles 5 and 6 of the United Nations Basic Principles on the 
Independence of the Judiciary suggest that the transfer of the jurisdiction from the regular 
courts to the military courts destroys the independence of the judicial branch: 


5. Everyone shall have the right to be tried by ordinary courts or tribunals using established 
legal procedures. Tribunals that do not use the duly established procedures of the legal 
process shall not be created to displace the jurisdiction belonging to the ordinary courts or 
judicial tribunals. 6. The principle of the independence of the judiciary entitles and requires 
the judiciary to ensure that judicial proceedings are conducted fairly and that the rights of the 
parties are respected. 


155. The Commission reiterates its doctrine that military justice can only be 
applied to members of the military who have committed service-related offenses, and that 
military courts do not have the necessary independence and impartiality for sitting in 
judgment of civilians.°* The Inter-American Court has confirmed that the purpose of the 
military jurisdiction is to maintain order and discipline in the Armed Forces; in this regard, it 
is a functional jurisdiction whose application should be reserved to those members of the 
military who have committed offenses or violations in the performance of their duties, 
under certain circumstances.” In this regard, principle (5)(f) of the Singhvi principles 
provides that the jurisdiction of military courts should be circumscribed to offenses related 
to military service, and that one should have the right to appeal the decisions of those 
courts to a legally qualified appellate court or to pursue a remedy to move for annulment.°° 
The State, in its response to the report, notes that "the American Convention on Human 
Rights does not prohibit exceptional jurisdictions" and that "the IACHR does not indicate 
its grounds" for establishing the doctrine that the military courts do not have the necessary 
independence and impartiality to try civilians. In response, the Commission refers to 
paragraph 129 of the Inter-American Court's judgment in the case Castillo Petruzzi et a/., 
which indicates: "A basic principle of the independence of the judiciary is that every person 
has the right to be heard by regular courts, following procedures previously established by 
law. States are not to create '[t]ribunals that do not use the duly established procedures 
of the legal process [...] to displace the jurisdiction belonging to the ordinary courts or 


°3 UN, Report by the Special Rapporteur..., Mr. Param Cumaraswamy, op. cit., para. 78. 


84 See, in general, I|ACHR, Report on the Situation of Human Rights in Chile, OEA/Ser.L/V/II.34, October 5, 1974; 
Report on the Situation of Human Rights in Uruguay, OEA/Ser.L/V/II.43), January 31, 1978; Report on the Situation of 
Human Rights in Nicaragua, OEA/Ser.L/V/II.33, June 30, 1981; and Report on the Situation of Human Rights in Guatemala, 
OEA/Ser.L/V/II.61), October 1983. 


%° Inter-American Court of Human Rights, Case of Castillo Petruzzi et a/., Judgment of May 30, 1999, para. 128. 


86 Cited in United Nations, Commission on Human Rights, Report of the Special Rapporteur on the independence of 
judges and lawyers, Mr. Param Cumaraswamy, Mission to Peru, Doc. E/CN.4/1998/39/Add.1 (1998), para. 79. 
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judicial tribunals.'" In paragraph 130 of the same judgment, the Court notes: "In the case 
under study, the armed forces, fully engaged in the counter-insurgency struggle, are also 


prosecuting persons associated with insurgency groups. This considerably weakens the 
impartiality that every judge must have." 


156. In September 1997, the Inter-American Court of Human Rights decided not 
to say anything on the supposed lack of independence and impartiality of military courts, 
as argued by the Commission in the Loayza Tamayo case, since Ms. Loayza was absolved 
by a military court.°”? Two years later, the Inter-American Court, in its judgment in the case 
of Castillo Petruzzi et a/., handed down on May 30, 1999, declared that the procedures 
followed by military courts in the trial of civilians accused of the crime of treason violate 
the provisions of Article 8 of the American Convention: 


The Court considers that under Peru's Code of Military Justice, military courts are permitted 
to try civilians for treason, but only when the country is at war abroad. A 1992 decree-law 
changed this rule to allow civilians accused of treason to be tried by military courts regardless 
of temporal considerations. In the instant case, DINCOTE was given investigative authority, 
and a summary proceeding "in the theater of operations" was conducted, as stipulated in the 
Code of Military Justice. 


The Court notes that several pieces of legislation give the military courts jurisdiction for the 
purpose of maintaining order and discipline within the ranks of the armed forces. Application 
of this functional jurisdiction is confined to military personnel who have committed some 
crime or were derelict in performing their duties, and then only under certain circumstances. 
This was the definition in Peru's own law (Article 282 of the 1979 Constitution). Transferring 
jurisdiction from civilian courts to military courts, thus allowing military courts to try civilians 
accused of treason, means that the competent, independent and impartial tribunal previously 
established by law is precluded from hearing these cases. In effect, military tribunals are not 
the tribunals previously established by law for civilians. Having no military functions or 
duties, civilians cannot engage in behaviors that violate military duties. When a military court 
takes jurisdiction over a matter that regular courts should hear, the individual's right to a 
hearing by a competent, independent and impartial tribunal previously established by law and, 
a fortiori, his right to due process are violated. That right to due process, in turn, is intimately 
linked to the very right of access to the courts.°° 


157. As a result, the Court concluded that "the Court considers that the military 
tribunals that tried the alleged victims for the crimes of treason did not meet the 
requirements implicit in the guarantees of independence and impartiality that Article 8(1) of 
the American Convention recognizes as essentials of due process of law."*° 


158. In this part of the present chapter, the Commission will analyze the 
expansion of the military jurisdiction, by Decree Law No. 25,659, on the crime of treason, 
which has been carefully analyzed by the Inter-American Court. 


ee 
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Le Decree-Law No. 25,659 on the Crime of Treason (T7raicién a /a Patria) 


159. As part of the strategy to combat the armed dissident groups, and in the 
context of the emergency announced by the President on April 5, 1992, Decree-Law No. 
25,659 was handed down, conferring on the Armed Forces the power to administer justice 
in cases regarding the activities of these groups.'™ Article 1 of Decree No. 25,659 defines 
"treason" as the commission of the acts provided for in Article 2 of Decree Law No. 
25,475 (supra) on "terrorism," when it entailed the use of certain modalities, such as 
explosives that cause injury to persons or private property, or the storage of explosive 
materials to be used for such purposes. The Decree establishes, moreover, that the 
leaders of terrorist organizations or those in the ranks of the armed groups of such 
organizations, entrusted with the physical elimination of persons, also commit the crime of 
"treason." The penalty established for such offenses is life imprisonment. The State, in its 
response to the report, indicates that Article 4 of Law No. 26,659 (sic) establishes that the 
crimes of treason "shall be heard by the Exclusive Military Jurisdiction" as though this 
designation would give them a certain degree of independence. In this context, the 
Commission would only like to cite paragraph 132 of the judgment of the Inter-American 
Court in the case Castillo Petruzzi et a/.: "In the instant case, the Court considers that the 
military tribunals that tried the alleged victims for the crimes of treason did not meet the 
requirements implicit in the guarantees of independence and impartiality that Article 8(1) of 
the American Convention recognizes as essentials of due process of law." 


160. On September 10, 1992, Decree-Law No. 25,708 was promulgated, 
establishing that the summary procedure established in the Code of Military Justice for 
trials in the theater of operations is to be applied in "treason" cases. Under this procedure, 
the investigative judge must hand down the judgment within no more than 10 calendar 
days, and is authorized to make use of the supplementary procedural rules for trials on 
terrorism charges provided for at Article 13 of Decree Law No. 25,475, analyzed above. 
Decree Law No. 25,708 also establishes that in cases of "treason" a motion for annulment 
may only be brought when the penalty imposed is life imprisonment or imprisonment for 
30 years or more. It should be noted that at first sight this provision seems superfluous, 
for under Decree No. 25,659, the only penalty applicable to all those liable for the crime of 
"treason" is life imprisonment. 


161. On January 28, 1994, the Commission received a complaint from the 
Chilean organization Fundacién de Ayuda Social de las Iglesias Cristianas (FASIC) alleging 
that the Republic of Peru violated Articles 1(1), 8, and 20 of the American Convention in 
relation to the trial of four Chilean citizens, Jaime Francisco Castillo Petruzzi, Maria 
Concepci6n Pincheira Saez, Lautaro Enrique Mellado Saavedra, and Alejandro Astorga 
Valdéz, by a "faceless"-judge military court; they were convicted and sentenced to life 
imprisonment after they were found guilty of the crime of "treason" in the terms of Decree 
Law No. 25,659. 


‘°° From August 1992 to November 1998, 1,773 persons accused of the crime of treason were convicted. 
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162. The Commission, in its report on the merits of the case, issued on March 11, 
1997, concluded that Peru had violated Articles 8(1), 20, and 25 in conjunction with 
Article 1(1) of the Convention, also indicating: “That the crime of treason, regulated by 
the Peruvian legal order, violates universally accepted principles of international law, of 
legality, due process, judicial guarantees, the right to defense, and the right to be heard by 
impartial and independent courts; accordingly, it agreed to recommend to the Peruvian 
State that: 


It declare the nullity of the procedures in the Exclusive Military Jurisdiction for Treason against 
Jaime Francisco Castillo Petruzzi, Marfa Concepcién Pincheira S4ez, Lautaro Enrique Mellado 
Saavedra, and Alejandro Astorga Valdéz, and order that the judgment of these persons be 
carried out in a new trial before the regular jurisdiction, with full observance of the norms of 
due process." 


163. The Commission, by letter of April 24, 1997, transmitted the confidential 
report on the case of Castillo Petruzzi et a/. to the State, and asked that the Peruvian State 
adopt the measures recommended within two months. As the State did not abide by the 
Commission's recommendations, and given the importance of the issues raised in the case, 
on July 22, 1997, the Commission submitted the case to the Inter-American Court. 


a. Violation of the right to personal liberty [Article 7(5)] 


164. The Court examined "the problem raised by the prolonged detention of the 
accused," raised by the Commission under Article 7(5) of the Convention, pursuant to 
which: 


Any person detained shall be brought promptly before a judge or other officer authorized by 
law to exercise judicial power and shall be entitled to trial within a reasonable time or to be 
released without prejudice to the continuation of the proceedings. His release may be subject 
to guarantees to assure his appearance for trial. 


165. The Court took account of the political context and of the right of all states 
to defend themselves from acts of terrorism, but drew the limits of this self-defense, which 
should be strictly proportionate to the needs of the situation, and should not entail 
excesses nor persist after the emergency has concluded: 


In the instant case, the detention occurred amid a terrible disruption of public law and order 
that escalated in 1992 and 1993 with acts of terrorism that left many victims in their wake. 
In response to these events, the State adopted emergency measures, one of which was to 
allow those suspected of treason to be detained without a lawful court order. As for Peru's 
allegation that the state of emergency that was declared involved a suspension of Article 7 of 
the Convention, the Court has repeatedly held that the suspension of guarantees must not 
exceed the limits strictly required and that "any action on the part of the public authorities 
that goes beyond those limits, which must be specified with precision in the decree 
promulgating the state of emergency, would ... be unlawful." The limits imposed upon the 
actions of a State come from "the general requirement that in any state of emergency there 
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be appropriate means to control the measures taken, so that they are proportionate fot the 
needs and do not exceed the strict limits imposed by the Convention or derived from it. 


166. The Court found in this case that the Peruvian legislation (Decree Law No. 
25,744 of September 27, 1992, which sets forth the procedural rules on "treason" 
allowing for preventive detention for up to 15 days, which can be extended for a like 
period, without the detainee being brought before a judicial authority) contradicted Article 
7(5) of the American Convention. The Court considered that the preventive detention of 
the Chilean citizens for approximately 36 days, under this legislation, constituted a 
violation of Article 7(5) of the American Convention. 


b. Violation of the principle of legality [Article 9] 


167. The Commission raised the argument that in practice there are no differences 
between the criminal-law definition of terrorism and or treason, or aggravated terrorism, 
provided for in Peruvian legislation, and that both use very vague terms that may be 
confusing. This situation, the Commission alleged, violates the basic principle of criminal 
law of tipicidad or precise legal determination of the definition of what constitutes criminal 
conduct, set forth at Article 9 of the American Convention. Article 9 provides: 


No one shall be convicted of any act or omission that did not constitute a criminal offense, 
under the applicable law, at the time it was committed. A heavier penalty shall not be 
imposed than the one that was applicable at the time the criminal offense was committed. If 
subsequent to the commission of the offense the law provides for the imposition of a lighter 
punishment, the guilty person shall benefit therefrom. 


168. The Court considered that "crimes must be classified and described in 
precise and unambiguous language that narrowly defines the punishable offense, thus 
giving full meaning to the principle of nu/lum crimen nulla poena sine lege praevia in 
criminal law."'®? As in the case of the preventive detention, Supra, the Court referred to 
the defects in the legislation (Decree Law No. 25,659, etc.), and declared that the 
Peruvian State had violated Article 9 of the Convention, for not having clearly set forth the 
elements of the offense, consequently, it was not possible to distinguish the lawful from 
the unlawful conduct. The Court concluded: "Laws of the kind applied in the instant case, 
that fail to narrowly define the criminal behaviors, violate the principle of nu/lum crimen 
nulla poena sine lege praevia recognized in Article 9 of the American Convention." 


Cc. Violation of judicial guarantees and due process [Article 8) 


169. The Commission alleged that in the proceedings in the exclusive military 
jurisdiction for the crime of treason against the four Chilean citizens, the State had violated 
the following rights and guarantees of due process of law in the American Convention: to 
be heard by an independent and impartial court (Article 8(1)); to be presumed innocent 


'01 Inter-American Court of Human Rights, Case of Castillo Petruzzi et a/., May 30, 1999, para. 109. 
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(Article 8(2)), the right to defense (Articles 8(2)(c) and (d)); to question witnesses present 
in the court (Article 8(2)(f)); to appeal the ruling to a higher judge or court (Article 8(2)(h)); 
and to a public trial (Article 8(5)). 


(i) Violation of the right to a regular judge with jurisdiction [Article 8(1)] 


170. The Court, examining Peru's legislation, considered "that under Peru's Code 
of Military Justice, military courts are permitted to try civilians for treason, but only when 
the country is at war abroad. A 1992 decree-law changed this rule to allow civilians 
accused of treason to be tried by military courts regardless of temporal considerations. In 
the instant case, DINCOTE was given investigative authority, and a summary proceeding 
‘in the theater of operations’ was conducted, as stipulated in the Code of Military 
Justice."' 


171. The Court noted that the military jurisdiction has been established for the 
purpose of keeping order and discipline in the armed forces. "Transferring jurisdiction from 
civilian courts to military courts," the Court noted, "thus allowing military courts to try 
civilians accused of treason, means that the competent, independent and impartial tribunal 
previously established by law is precluded from hearing these cases."'°* When military 
justice assumes the jurisdiction over a case that should be heard by the regular civilian 
courts, "the individual's right to a hearing by a competent, independent and impartial 
tribunal previously established by law and, a fortiori, his right to due process are 
violated."'® 


172. The Court indicated that "every person has the right to be heard by regular 
courts, following procedures previously established by law."'°° This right, moreover, is 
enshrined in Article 8(1) of the American Convention: 


Every person has the right to a hearing, with due guarantees and within a reasonable time, by 
a competent, independent, and impartial tribunal, previously established by law, in the 
substantiation of any accusation of a criminal nature made against him or for the 
determination of his rights and obligations of a civil, labor, fiscal, or any other nature. 


Applying this right to the specific case, the Court noted that: 


In the case under study, the armed forces, fully engaged in the counter-insurgency struggle, 
are also prosecuting persons associated with insurgency groups. This considerably weakens 
the impartiality that every judge must have. Moreover, under the Statute of Military Justice, 
members of the Supreme Court of Military Justice, the highest body in the military judiciary, 
are appointed by the minister of the pertinent sector. Members of the Supreme Court of 
Military Justice also decide who among their subordinates will be promoted and what 
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incentives will be offered to whom; they also assign functions. This alone is enough to call 
the independence of the military judges into serious question. '°’ 


173. The Court declared that there was a violation of Article 8(1) in this case, 
because "the military tribunals that tried the alleged victims for the crimes of treason did 
not meet the requirements implicit in the guarantees of independence and impartiality that 
Article 8(1) of the American Convention recognizes as essentials of due process of law."'®° 
In addition, the Court considered that the situation was worsened considering that the 
judges sat on "faceless"-judge courts, and the law prohibited the recusal of such judges.'°° 


(ii) Violation of the opportunity and adequate means to prepare a defense 
[Articles 8(2)(b) and 8(2)(c)] 


174. The Convention provides at Articles 8(2)(b) and 8(2)(c): 


Every person accused of a criminal offense has the right to be presumed innocent so long as 
his guilt has not been proven according to law. During the proceedings, every person is 
entitled, with full equality, to the following minimum guarantees: 


b. prior notification in detail to the accused of the charges against him; 


Ci adequate time and means for the preparation of his defense; 


175. The Court observed that the Peruvian legislation (Article 717 of the Code of 
Military Justice, which applies to treason cases) provides that "once the criminal 
indictment has been produced, the case files will be made available to the defense for a 
period of twelve hours. In the instant case, the criminal indictment was presented on 
January 2, 1994, and the attorneys were allowed to view the file on January 6, for a very 
brief time. The judgment was delivered the following day. As the applicable law dictated, 
the defense was never allowed to cross-examine the DINCOTE agents who participated in 
the investigation."''° In addition, "the accused did not have sufficient advance notification, 
in detail, of the charges against them; the conditions under which the defense attorneys 
had to operate were wholly inadequate for a proper defense, as they did not have access 
to the case file until the day before the ruling of first instance was delivered."'"'! 
Accordingly, the Court declared that the victims did not have an adequate defense and that 
the State violated Article 8(2)(b) and 8(2)(c) of the Convention. 
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(iii) Violation of the right to choose one's defense counsel [Article 8(2)(d)] 


176. Article 8(2)(d) of the American Convention provides: 


Every person accused of a criminal offense has the right to be presumed innocent so long as 
his guilt has not been proven according to law. During the proceedings, every person is 
entitled, with full equality, to the following minimum guarantees: 


d. the right of the accused to defend himself personally or to be assisted by legal 
counsel of his own choosing, and to communicate freely and privately with his counsel. 


177. The Court, referring once again to the Peruvian legislation in force, 
considered that "the victims were not allowed legal counsel between the time of their 
detention and the time they gave their statements to DINCOTE. Only then were they 
assigned court-appointed attorneys. Once the detainees had legal counsel of their 
choosing, the latter's role was peripheral at best."''2 In addition, the Court, citing the 
Suarez Rosero case, reiterated that "in similar cases, where it was shown that defense 
attorneys had difficulty conferring in private with their clients, the Court ruled that Article 
8(2)(d) of the Convention had been violated."''® 


(iv) Violation of the right to question witnesses [Article 8(2)(f)] 


178. Article 8(2)(f) of the Convention provides: 


Every person accused of a criminal offense has the right to be presumed innocent so long as 
his guilt has not been proven according to law. During the proceedings, every person is 
entitled, with full equality, to the following minimum guarantees: 


Lc the right of the defense to examine witnesses present in the court and to obtain the 
appearance, as witnesses, of experts or other persons who may throw light on the facts; 


179. The Court concluded that the Peruvian legislation applied to the case "did 
not allow cross-examination of the witnesses whose testimony was the basis for the 
charges brought against the alleged victims. The problem created by disallowing cross- 
examination of the police and military agents was compounded ... by the fact that the 
suspects were not allowed the advice of counsel until they had made their statements to 
the police. This left the defense attorneys with no means to refute the evidence compiled 
and on record in the police investigation report."''* The Court declared that "the 
restrictions imposed on the victims' defense attorneys violated the defense's right to 
examine witnesses and to obtain the appearance of persons who might have shed light on 


the facts, as recognized in [Article 8(2)(f) of] the Convention."''® 
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(v) Violation of the right to appeal the judgment before a higher judge or court 
[Article 8(2)(h)] 


180. Article 8(2)(h) of the American Convention provides: 


Every person accused of a criminal offense has the right to be presumed innocent so long as 
his guilt has not been proven according to law. During the proceedings, every person is 
entitled, with full equality, to the following minimum guarantees: 


h. the right to appeal the judgment to a higher court. 


181. The Court observed that under the Peruvian legislation applicable to crimes 
of treason, it is possible to file an appeal against the judgment of first instance, and a 
motion for annulment against the ruling on appeal. In addition, there is the special motion 
for review of a final judgment, based on the presentation of supervening evidence, so long 
as it is not in the case of a person convicted of treason as a ringleader, or chief, or as part 
of the leadership group of an armed organization.''® In the Castillo Petruzzi case, the 
motions of appeal and for annulment were brought by the victims’ attorneys. 


182. The Court noted that the proceedings before the military courts against 
civilians for the crime of treason violate the guarantee of a competent tribunal previously 
established by law enshrined in Article 8(1) of the Convention (supra). Accordingly, the 
Court declared, the right to appeal the judgment 


... is not satisfied merely because there is a higher court than the one that tried and convicted 
the accused and to which the latter has or may have recourse. For a true review of the 
judgment, in the sense required by the Convention, the higher court must have the 
jurisdictional authority to take up the particular case in question. It is important to underscore 
the fact that from first to last instance, a criminal proceeding is a single proceeding in various 
stages. Therefore, the concept of a tribunal previously established by law and the principle of 
due process apply throughout all those phases and must be observed in all the various 
procedural instances. If the court of second instance fails to satisfy the requirements that a 
court must meet to be a fair, impartial and independent tribunal previously established by law, 
then the phase of the proceedings conducted by that court cannot be deemed to be either 
lawful or valid. In the instant case, the superior court was part of the military structure and 
as such did not have the independence necessary to act as or be a tribunal previously 
established by law with jurisdiction to try civilians.'"” 


183. Consequently, the Court declared that the State violated Article 8(2)(h) in 
this case, despite the existence of remedies, because they were not an authentic 
guarantee that the matter would be reconsidered. 


ee 
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(vi) 


184. 
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Violation of the right to a public trial [Article 8(5)] 


Article 8(5) provides: 


Criminal proceedings shall be public, except insofar as may be necessary to protect the 
interests of justice. 


TSS. 


The Court declared that the Peruvian State violated Article 8(5) of the 


Convention because it considered it proven that "the military proceedings against the 
civilians accused of having engaged in crimes of treason were conducted by ‘faceless’ 
judges and prosecutors, and therefore involved a number of restrictions that made such 
proceedings a violation of due process. [For example], the proceedings were conducted on 
a military base off limits to the public." 


(vii) 


186. 


is 


Violation of the right to judicial protection [Articles 25 and 7(6)) 
Article 25 of the Convention provides: 


Article 25. Right to Judicial Protection 


Everyone has the right to simple and prompt recourse, or any other effective 


recourse, to a competent court or tribunal for protection against acts that violate his 
fundamental rights recognized by the constitution or laws of the state concerned or by this 
Convention, even though such violation may have been committed by persons acting in the 


course of their official duties. 


2, 


187. 


The States Parties undertake: 


a. to ensure that any person claiming such remedy shall have his rights 
determined by the competent authority provided for by the legal system of the state; 


b. to develop the possibilities of judicial remedy; and 
C; to ensure that the competent authorities shall enforce such remedies when 
granted. 


Article 7(6) of the Convention provides: 


Anyone who is deprived of his liberty shall be entitled to recourse to a competent court, in 
order that the court may decide without delay on the lawfulness of his arrest or detention and 
order his release if the arrest or detention is unlawful. In States Parties whose laws provide 
that anyone who believes himself to be threatened with deprivation of his liberty is entitled to 
recourse to a competent court in order that it may decide on the lawfulness of such threat, 
this remedy may not be restricted or abolished. The interested party or another person in his 
behalf is entitled to seek these remedies. 


188. 


The Court declared that the Peruvian State denied the victims--by application 


of its domestic legislation--the possibility of filing actions to guarantee their rights on their 
behalf, and consequently violated Articles 25 and 7(6). Decree-Law No. 25,659, which 
regulates the crime of treason, denied persons accused of treason the possibility of 
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bringing actions to guarantee their rights.''® The Inter-American Court has already adopted 
case-law indicating that the suspension of judicial guarantees (amparo, habeas corpus) 
during a state of emergency is a violation of the Convention.''® 


(viii) Violation of the right to humane treatment [Article 5] 


189. Article 5 of the Convention provides: 


Article 5. Right to Humane Treatment 


le, Every person has the right to have his physical, mental, and moral integrity 
respected. 
Ze No one shall be subjected to torture or to cruel, inhuman, or degrading punishment or 


treatment. All persons deprived of their liberty shall be treated with respect for the inherent 
dignity of the human person. 


3) Punishment shall not be extended to any person other than the criminal. 


4. Accused persons shall, save in exceptional circumstances, be segregated from 
convicted persons, and shall be subject to separate treatment appropriate to their status as 
unconvicted persons. 


3), Minors while subject to criminal proceedings shall be separated from adults and 
brought before specialized tribunals, as speedily as possible, so that they may be treated in 
accordance with their status as minors. 


6. Punishments consisting of deprivation of liberty shall have as an essential aim the 
reform and social readaptation of the prisoners. 


190. The Court declared that the conditions of detention imposed on the victims 
as a result of the application of Articles 20 of Decree Law No. 25,475, and Article 3 of 
Decree Law No. 25,744 (both provide for continuous solitary confinement during the first 
year of detention) by the military courts constitute cruel, inhuman, or degrading treatment, 
in violation of Article 5 of the American Convention. Incommunicado detention, presenting 
the detainee to judicial authorities who are blindfolded or hooded, the Court declared, 
constitute per se violations of Article 5(2) of the Convention. Prolonged solitary 
confinement and incommunicado detention cause pain and suffering and psychic 
disturbances and constitute, according to the Court, forms of cruel, inhuman, or degrading 
treatment as provided for in Article 5(2),'2° 


—_—_———— 


"8 The Court noted that this provision was amended by Decree-Law No. 26,248, approved November 12, 1993, 
but the modification was introduced too late to benefit the victims in this case. 


"® Case of Castillo Petruzzi et a/., op. cit., para. 103. See also Judicial Guarantees in States of Emergency (Arts. 
27(2), 25 and 8 of the American Convention on Human Rights), Advisory Opinion OC-9/87 of October 6, 1987, Inter- 
Am.Ct.H.R. (Ser. A) No. 9 (1987). 


'20 Id., paras. 192, 194, 195, 197. 
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(ix) Violation of Articles 1(1) and 2 of the Convention 


. 191. The Court held that the State, on submitting the victims to proceedings in 
which several provisions of the Convention were violated, failed in its duty to "respect the 
rights and freedoms recognized herein and to ensure to all persons subject to their 


jurisdiction the free and full exercise of those rights and freedoms," as provided for by 
Article 1(1) of the Convention. '?' 


192. At the end of its analysis, the Court summarized the essence of the problem. 
The emergency legislation adopted by the State to address terrorism, especially Decree 
Laws Nos. 25,475 and 25,659, applied to the victims in this case, violated Article 2 of the 
Convention, because they created provisions that prima facie violated the American 
Convention. The Court explained that the "general duty" of Article 2 implies the adoption 
of two kinds of measures: 


on the one hand, elimination of any norms and practices that in any way violate the 
guarantees provided under the Convention; on the other hand, the promulgation of norms and 
the development of practices conducive to effective observance of those guarantees. '7? 


193. In its reports on Peru, the Commission has repeatedly recommended to the 
Peruvian State that it make full reparation for the violations of the American Convention 
committed, to the detriment of persons found guilty of terrorism and treason, including the 
immediate review of their conviction by an independent and impartial organ, consistent 
with due process guarantees, and the amendment of Decree Laws Nos. 25,475 and 
25,659, and their related provisions, so as to bring them into line with the rights and 
guarantees set forth in the American Convention. '”° 


ae Legislation on national security 


194. After the capture of the leaders of Shining Path and the MRTA, and the 
gradual return to normality, the Peruvian authorities eliminated the "faceless"-judge courts 
for trials on charges of terrorism and treason, as of October 15, 1997, and all indications 
were that the emergency legislation would be gradually eliminated. Nonetheless, on May 
19, 1998, the Congress adopted Law No. 26,950, vesting a series of powers in the 
Executive under which it issued 13 legislative decrees on "national security" in response to 
mounting crime in Peru's urban areas.'2* The State, in its response to the report, notes that 
the IACHR "is not mistaken when it indicates that this emergency legislation will be 
gradually eliminated." The State notes that Legislative Decree No. 895 was amended, 


121 /qg,, para. 206. 
122 Jq,, para. 207. 
123 See IACHR, Annual Report 1993, p. 515; [ACHR, Annual Report 1996, pp. 745-746. 


124 The Congress granted the Executive the power to legislate in the area of "national security" through Law No. 
26,950. The ever wider jurisdiction of the military courts, and the ever more sweeping role accorded the National 
Intelligence Service for performing police functions in relation to crimes against "national security" reveal the growing 


militarization of the Executive. 
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"assigning jurisdiction to the civilian courts to continue its investigation and trial." The 
Commission is of the view that this change represents an important stride forward. 


195. Legislative Decree No. 895 regulates the crime of "aggravated terrorism,” in 
order to protect property, individual liberty, life, physical integrity, health, and even public 
security. The Coordinadora Nacional de Derechos Humanos, in its analysis of the 
legislation on national security, indicated that a law that seeks to define an "aggravated" 
form of an offense must include all the elements of that offense.'*° It would appear that 
this law has been called the "aggravated terrorism" law for the mere purpose of having 
such offenses be tried by the military courts, further limiting the powers and jurisdiction of 
the judicial branch. 


196. Article 20 of the Criminal Code provides that persons under 18 years of age 
shall not be criminally liable. Nonetheless, this provision has been amended by Article 2(c) 
of Law 895, which subjects adolescents over 16 years of age to the criminal law regime 
applicable to adults. Adolescents are no longer subject to the system of Family Courts, 
but to the jurisdiction of the military courts, which may impose punishments of 25 to 35 
years imprisonment on adolescents who break the law. 


197. Decree 895 also provides for a 15-day period for the National Police to carry 
out a "prejudicial" investigation, after which the accused must be placed at the disposal of 
the military courts to be judged. The investigation is entrusted to the Military Prosecutor, 
with which, in this case as well, another function of the civilian public prosecutor is 
eliminated. The protection afforded by Article 2(24)(f) of the Peruvian Constitution, which 
establishes that the accused must be brought before a judge within 24 hours of his or her 
arrest, has been suppressed through the distortion of the nature of the crime, which is 
given the name of "aggravated terrorism," and through the authorization given the Police 
to detain the accused for a maximum period of 15 days. In addition, the accused may be 
held incommunicado for 10 days, during which, authorities have interpreted, the person 
may be interrogated without the presence of an attorney, and consequently may be held in 
conditions propitious for torture. ; 


198. This law also provides that the police report may be used as evidence in the 
proceedings before the military court. Nonetheless, the police officials who have prepared 
the report cannot be called as witnesses. It also establishes that the procedures must be 
as abbreviated as possible, and makes it impossible to recuse the judges. Once the verdict 
is handed down, the law provides for one year of solitary confinement. 


199. This law enables the military justice system to penetrate in areas traditionally 
included in the sphere of civilian courts, to the detriment of the doctrine of separation of 
powers and of the democratic state. Article 5 of Legislative Decree No. 895 creates the 
"Military Habeas Corpus," another example of the militarization of the regular courts' 
jurisdiction. Under the Peruvian Constitution, the military courts should be limited to 


"28 Coordinadora Nacional de Derechos Humanos, Carta Circular 43/44 (1998). 
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judging acts performed by active-duty members of the military and committed while on 
duty, and matters that affect military discipline, thus they have no jurisdiction over matters 
referring to the fundamental civilian guarantees such as habeas corpus and amparo.'”® 


200. Legislative Decrees Nos. 896 and 897 define homicide, murder, kidnapping, 
the rape of minors, armed robbery and aggravated armed robbery, and extortion as 
“aggravated offenses" and have increased the penalties for those crimes. Legislative 
Decree No. 896, for example, modifies Article 108 of the Criminal Code, increasing the 
penalty to a minimum of 25 years in prison, while the previous text provided for a 
minimum of 20 years and a maximum of 30 years, compared to the previous penalties of 
10 and 15 years, respectively, provided for in the Criminal Code. 


201. Legislative. Decree No. 899 defines the "pernicious bands" as groups of 
adolescents ages 12 to 18 years of age who come together to assault third persons, cause 
them physical injury, or carry out attacks on their lives, or groups of persons who harm 
public or private property or cause any other disturbance of public order. The leaders of 
such a band may receive sentences of two or four years of confinement in a re-education 
center. 


202. These legislative decrees seem to be inconsistent with the Constitution, as 
they violate the principle of the presumption of innocence prior to the declaration of guilt 
and provide incentives to those already convicted to denounce other persons 
indiscriminately in order to reduce their own sentences or receive some other material 
compensation. 


203. The Commission has received numerous reports alleging the violation of the 
due process provisions of the American Convention. In the press communique released 
upon the conclusion of the on-site visit, the IACHR noted the following violations of due 
process: 


(A) The use and distortion of national security legislation to fight common crime. Peru 
levels charges of aggravated terrorism, under Legislative Decree No. 895, against persons 
who, under international treaties, are not terrorists but common criminals. This extension of 
terrorism to common criminality deforms and devalues terrorist actions and the need to 
penalize and punish them severely. The IACHR understands the gravity of the crimes 
committed by common criminals against personal property, individual freedom, human life, 
and other things of value. However, universal legal traditions demand the appropriate 
application of concepts that entail such important consequences as the imprescriptibility of 
crimes or the existence of universal jurisdiction. 


(B) The fact that detainees are kept incommunicado in violation of international law; the 
presence of questionable types of evidence (the police statement); lack of freedom during trial 
preparations; exaggeratedly short times allotted for trials; the absence of mechanisms for 
making challenges; and continuous isolation in cells (Legislative Decree No. 895). 


ee 


126 According to that provision, in cases involving crimes of aggravated terrorism, jurisdiction to hear the habeas 
corpus motion is vested in a military investigative judge. 


84 


(C) The classification of qualified homicide or murder, rape of minors, kidnapping, 
aggravated robbery, and extortion as aggravated crimes (see Decrees Nos. 896 and 897). In 
cases of this kind, the Department of Public Prosecutions does not conduct the investigation; 
it only intervenes in it. In addition, the period allowed for police investigations is often 
extended to 15 days, in breach of the Constitution. The right of defense in these cases is 
undermined, in that magistrates cannot be challenged and the individuals who prepared police 
statements cannot be called as witnesses. 


(D) The unconstitutional erection of major barriers to judges' euthority in cases of habeas 
corpus and amparo (Legislative Decree No. 900). Under this provision, Specialized Public Law 
Judges have jurisdiction in these matters, whereas before the decree these important 
proceedings could be heard by all criminal judges in Lima and Callao. 


(E) The granting of competence to military justice, which can now try a new type of 
proceeding-- military habeas corpus --in circumstances in which military judges, under 
international law, should only deal with breaches of the law committed in performance of 
those functions (Legislative Decree No. 905). 


(F) The adoption of provisions that negatively affect young people and violate the rules 
of due process, such as including adolescents over the age of 16 into the adult criminal 
regime (Legislative Decree No. 895). In such cases, Family Judges have no competence and 
adolescents are referred to military justice, which can impose punishments of more than 25 
years in prison. 


(G) Rules for reconsidering common crimes that contain, among other elements objected 
to, extremely subjective and unclear descriptions that therefore offer the possibility for 
discretionary decisions by the authorities and false accusations and charges (see Legislative 
Decrees Nos. 901 and 902). 


(H) The distortion of functions belonging to the National Police (see Legislative Decree 
No. 904). This decree created the National Intelligence Directorate for Social Protection and 
Tranquility, allowing the National Intelligence Service (SIN) to intervene politically in the 
police. 


204. As can be observed, the military jurisdiction in Peru has been progressively 
expanded. The Congress has transferred judicial powers to the military courts that 
belonged to the regular courts; common crimes can be the subject of investigations by the 
National Intelligence Service; the military courts judge civilians, and the Armed Forces 
determine what acts constitute treason against the State. 


E. THE MILITARY JURISDICTION: IMPUNITY 


205. Impunity is one of the serious problems in the administration of justice in the 
hemisphere, particularly in the case of human rights violations committed by state agents. 
The Inter-American Court has defined impunity as "the total lack of investigation, 
prosecution, capture, trial and conviction of those responsible for violations of the rights 
protected by the American Convention," and has indicated that the State has the 
obligation to fight it by all means at its disposal since impunity fosters the chronic 
repetition of human rights violations, and renders defenseless the victims and their 
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families.'?” Impunity gives rise to international liability for the violation of the obligation of 
States, under Article 1(1) of the American Convention, to ensure the free and full exercise 
of the human rights set forth in the Convention. In effect, as the Inter-American Court of 
Human rights has indicated, this obligation implies the duty to organize the whole 
governmental apparatus, and, in general, all the structures through which the exercise of 
public power is expressed, so that they may be capable of legally ensuring the free and full 
exercise of human rights. This includes the obligation of the States to prevent, investigate, 
and punish all violations of the human rights recognized by the Convention; and to seek to 


restore the right violated and, as appropriate, make reparation for the harm caused by the 
human rights violation.'7® 


206. Hemispheric experience suggests that in those States in which massive and 
systematic human rights violations take place, there has been a tendency for such crimes 
to go unpunished. In some cases, it is a question of de facto impunity, either because the 
authorities have not made significant efforts to investigate, prosecuter, and punish the 
persons responsible, or because State organs that lack the necessary independence and 
impartiality are in charge of determining the responsibilities of their own members, as is the 
case of the military courts. 


207. In other cases, the issuance of amnesty laws or the granting of benefits such 
as pardon, private amnesty, or others, to persons responsible, investigated, or punished for 
crimes against human rights has made possible what could be called de jure impunity. 


208. As the Commission indicated in its special report included as part of the 
1997 Annual Report, the problems of impunity and denial of justice continue to be grave in 
Peru. In the following sections, the Commission will analyze the de facto impunity that 
results from the investigation, by military courts, of human rights violations committed by 
members of the armed forces, as well as the de jure impunity that has been conferred by 
the amnesty laws. 


ife Military courts and impunity 


209. As the IACHR has indicated, the problem of impunity is aggravated by the 
fact that most of the cases that involve human rights violations by the members of the 
State security forces are tried by the military criminal courts. The Commission has 
repeatedly and consistently stated that the military jurisdiction does not offer the 
guarantees of independence and impartiality needed for the trial of cases that involve 
punishing members of the Armed Forces, thereby guaranteeing impunity. ‘7° 


127 Inter-American Court of Human Rights, Case of Paniagua Morales et a/., Judgment of March 8, 1998, para. 
173. See also Case of Loayza Tamayo, Judgment of November 27, 1998, para. 170. 


128 Inter-American Court of Human Rights, Case of Velasquez Rodriguez, Judgment of July 29, 1988, Series C., 
No. 4, para. 166. 
129 |ACHR, Third Report on the Human Rights Situation in Colombia, op. cit., paras. 17 ff. 
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210. The Commission has also noted that the problem of impunity in military 
criminal justice is not linked exclusively to the absolution of the accused; the investigation 
of human rights violations by the military courts itself entails problems where it comes to 
having access to an effective and impartial judicial remedy. The investigation of the case 
by the military courts precludes the possibility of an objective and independent 
investigation carried out by judicial authorities not linked to the command structure of the 
security forces. The fact that the investigation of the case was initiated in the military 
justice system may make a conviction impossible, even if the case is passed on to the 
regular courts, as it is likely that the necessary evidence has not been collected in a timely 
and effective manner. In addition, the investigation of the cases that remain in the military 
jurisdiction may be conducted so as to impede them from reaching the final decision- 
making stage. '*° 


211. The military criminal justice system has certain peculiar characteristics that 
impede access to an effective and impartial remedy in this jurisdiction. One of these is 
that the military jurisdiction cannot be considered a real judicial system, as it is not part of 
the Judicial branch, but is organized instead under the Executive. Another aspect is that 
the judges in the military judicial system are generally active-duty members of the Army, 
which means that they are in the position of sitting in judgment of their comrades-in-arms, 
rendering illusory the requirement of impartiality, since the members of the Army often feel 
compelled to protect those who fight alongside them in a difficult and dangerous context. 
The Peruvian State, in its response to the report, notes that under the Peruvian 
Constitution, the exclusive military jurisdiction is a judicial body that administers justice, 
and "therefore it can be said to constitute a judicial system." 


212. In this respect, the Commission reiterates that certain offenses that are 
either service-related or have to do with military discipline may be judged by military courts 
with full respect for judicial guarantees. Nonetheless, the Commission considers that the 
Peruvian State has interpreted the concept of offenses committed in relation to military 
service in overly-broad terms. 


213. Thus, for example, it has been denounced that the case of the assassination 
of the Army intelligence agent Mariela Barreto, mentioned supra, and attributed to the 
Armed Forces, has not been investigated. In addition, it has been noted that the penalty 
imposed by the military court in the case of torture inflicted on Leonor La Rosa, was 
alleged to be disproportionate to the gravity of the offense committed. 


214. The Commission reiterates that military justice should be used only to judge 
active-duty military officers for the alleged commission of service-related offenses, strictly 
speaking. Human rights violations must be investigated, tried, and punished in keeping 
with the law, by the regular criminal courts. Inverting the jurisdiction in cases of human 
rights violatinos should not be allowed, as this undercuts judicial guarantees, under an 
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illustory image of the effectiveness of military justice, with grave institutional 
consequences, which in fact call into question the civilian courts and the rule of law. 


2: Amnesty laws and impunity 


215. On June 14, 1995, the Peruvian Congress approved Law No. 26,479 
(hereinafter the "Amnesty Law" or "Law No. 26,479"), by which amnesty was granted to 
the military, police, and civilian personnel involved in "all acts derived from or originating 
on the occasion of or as a consequence of the struggle against terrorism and which may 
have been committed individually or by groups from May 1980 to the date of 


promulgation" of that law, which was enacted into law by the President of the Republic on 
June 14, 1995. 


216. Article 1 of the Amnesty Law establishes as its beneficiaries "the Military, 
Police or Civilian Personnel, whatever their corresponding military or police situation or 
other duties, who are accused, investigated, indicted, placed on trial, or convicted or 
common and military crimes in the regular or military jurisdictions." Article 4 of that Law 
provides that "the Judiciary, common jurisdiction, exclusive military jurisdiction, and the 
Executive shall proceed on this day, under responsibility, to wipe out the police, judicial, or 
criminal records that may exist against the persons amnestied under this Law, and annuls 
any other measure restricting liberty that may have affected them. They shall also proceed 
to release the persons who received amnesty who were under arrest, detained, in prison, 
or otherwise deprived of their liberty, who are to be handled pursuant to the administrative 
measures put in place." According to Article 6 of that law, "the acts and offenses covered 
in this amnesty, as well as the dismissals with prejudice and absolutions, are not subject to 
investigation, either as an inquiry (pesquisa) or as the preliminary stage in a criminal 
proceeding (sumario); all of the judicial cases being processed or executed were archived 
definitively." 


217. This Amnesty Law has been invoked in several cases. The Commission has 
received, among others, complaints in respect of the cases known as La Cantuta and 
Barrios Altos, which are currently pending resolution under the individual case system. 
The case known as La Cantuta refers to the assassination of one professor and nine 
students from the Universidad Nacional "Enrique Guzman y Valle," located in La Cantuta, 
Lima, on July 18, 1992. The investigation of these events was initiated in both the civilian 
and military jurisdictions; after jurisdictional clashes and a complex process, the Supreme 
Council on Military Justice handed down its judgment on May 3, 1994, declaring several 
members of the Army guilty and sentencing them to prison terms. Nonetheless, the 
accused were released pursuant to the Amnesty Law.'*' 


218. The Barrios Altos case refers to events that occurred November 3, 1991, 
when several heavily armed individuals broke into an apartment building located in a Lima 


Oo ee eee 
131 In the La Cantuta case, the Commission, on March 11, 1999, adopted an admissibility report, published in the 
1998 Annual Report of the IACHR. 
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neighborhood known as Barrios Altos. According to the information that circulated publicly 
in Peru, the armed individuals forced the persons present to lie down and then shot at 
them indiscriminately, resulting in 15 persons killed and four seriously injured. 


219. The Second Amnesty Law established "that the amnesty granted by Law No. 
26,479 ... does not constitute interference in the exercise of the judicial function nor does 
it undermine the State's duty to respect and ensure the full observance of human rights, 
recognized by Article 44 of the Constitution, and, among other relevant treaties, Article 
1(1) of the American Convention on Human Rights"; it indicated that the amnesty in 
question "is not subject to judicial review" and interpreted the amnesty law as being "... of 
binding application by the Judicial Organs ... independent of whether the military, police, or 
civilian personnel involved are or are not accused, investigated, subject to criminal 
proceedings, or convicted; and all judicial cases in process or under way definitively 
archived, pursuant to Article 6 of the aforementioned Law." 


220. The Commission, recognizing that the two above-mentioned cases--Barrios 
Altos and La Cantuta--are currently pending, will not embark upon an analysis of the 
compatibility of Law No. 26,479 and Law No. 26,492 ("Amnesty Laws") with the 
American Convention. Without offering an opinion on these cases, the Commission must 
note that the concept of "amnesty" was historically conceived of as a political measure by 
which the victorious sovereign would grant a pardon for the crimes of his enemies, so as 
to foster reconciliation after an armed conflict. This concept has been distorted in modern 
times, marked by "self-amnesties" by which the sovereign grants itself a pardon for its 
own crimes, thereby creating a state of impunity and illegality, flagrantly contradicting the 
original purposes of the institution of amnesty. 


221. The Commission had laid down its doctrine on the question of amnesties in 
the hemisphere in a series of cases. The Commission reiterated in a case on the Chilean 
amnesty law that it was "competent to examine the legal effects of a legislative, judicial or 
any other kind of measure to the extent that it is incompatible with the rights and 
guarantees protected under the American Convention."'*? In a recent report, the 
Commission outlined its doctrine on this point in the following terms: 


Over the years, this Commission has had the opportunity in several key cases to state its 
views and crystalize its doctrine on the subject of amnesties. These decisions have uniformly 
found that amnesty laws and comparative legal measures that preclude or terminate the 
investigation and prosecution of State agents who may be responsible for serious violations of 
the American Convention or Declaration violate multiple provisions of these instruments. 
These views have been confirmed by the Inter-American Court on Human Rights. The Court 
has established that States parties have the duty "to investigate human rights violations, 
prosecute those responsible and avoid impunity" and has defined impunity as the lack of 
investigation, pursuit, detention, prosecution and punishment of those responsible for human 
rights violations. The Court has stated that States have the obligation to employ all available 
legal means in order to avoid this kind of impunity which allows for the chronic repetition of 
human rights violations and leaves the victims and their families powerless. States parties to 


'%? Report No. 36/96, Case 10.843 (Chile), ACHR, Annual Report 1996, para. 43. 
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the American Convention cannot invoke the application of their domestic law, in this case 


amnesty laws, in order to disregard their obligation to ensure the full and proper functioning of 
justice for the victims. '*? 


222. The doctrine and practice of the Commission in relation to the amnesties is 
Supported by the study on impunity prepared in 1997 by Luis Joinet, United Nations 
Special Rapporteur on amnesty.'** In his study, which was submitted to the UN 
Commission on Human Rights on October 2, 1997, Mr. Joinet recommended the adoption 
of 42 principles for combating impunity. He adopted the recommendation of several 


principles to fight impunity in light of the victims’ rights to truth, justice, and full reparation 
for the harm done. 


223. That study indicated that those who have committed grave and systematic 
violations of international law should not be protected by an amnesty unless the victims 
have had access to an effective remedy and have been able to obtain a just and effective 
decision. The right to justice or the right to a fair and effective remedy, as Joinet says in 
referring to the right to justice, entails more than simply making reparation to the victim 
and his or her next-of-kin; it also requires guarantees that the persons responsible be 
brought to trial.'°° More specifically, the right to justice entails the State's obligations to 
investigate the violations, place on trial those who perpetrate them, and, if their 
responsibility is established, punish them.'*° 


224. For its part, the Human Rights Committee of the United Nations expressed 
its concern over the amnesty granted by Law No. 26,479, since it makes it practically 
impossible for the victims of human rights violations to be able to attempt to bring a legal 
action to obtain compensation. That amnesty, according to the Committee, hinders the 
adequate investigation and sanction of those who have perpetrated human rights 
violations, undermines efforts to establish respect for such rights, contributes to creating 
an atmosphere of impunity and constitutes an obstacle in the effort to consolidate 
democracy and foster respect for human rights. In this respect, the Committee has 
reiterated its opinion that this type of amnesty is incompatible with the "duty of States to 
investigate human rights violations, to guarantee freedom from such acts within their 
jurisdiction, and to ensure that they do not occur in the futures: ~” 


133 IACHR, Third Report on the Human Rights Situation in Colombia, op. cit., para. 345. See also the following 
cases, in which the compatibility of amnesty laws with the American Convention was challenged: Report No. 1/99, Case 
10.480 (El Salvador), IACHR, Annual Report 1998; Report No. 36/96, Case No. 10,843 (Chile), IACHR, Annual Report 1996; 
Reports No. 28/92, Cases 10.147, 10.181, 10.240, 10.262, 10.309, and 10.311 (Argentina), and No. 29/96, Cases 
10.029, 10.036, 10.372, 10.373, 10.374, and 10.375 (Uruguay), IACHR, Annual Report 1992-1993. 


134 United Nations Commission on Human Rights, Sub-Commission on Prevention of Discrimination and Protection 
of Minorities, Administration of Justice and the Human Rights of Detainees, Question of the impunity of perpetrators of 
human rights violations (civil and political), Revised final report prepared by Mr. Joinet pursuant to Sub-Commission decision 
1996/119, E/CN.4/Sub.2/1997/20 Rev. 1, October 2, 1997. 


135 /q., para. 26. 
136 /q,, para. 27. 


137 Human Rights Committee, Consideration of reports submitted by States Parties under Article 40 of the 
Covenant, Concluding observations of the Human Rights Committee, CCPR/C/79/Add.67, July 25, 1996, para. 9. 
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225. The Human Rights Committee has also reiterated its concern over the effects 
of Law No. 26,492, since, according to its statements, it deprives the citizens of the right 
to have the courts review the legality of the amnesty laws.'*® 


226. The Committee has established that the victims’ relatives have the right to 
be compensated for the violations of the right to life to the detriment of their loved ones, 
due, among other things, to the fact that the circumstances of their deaths are 
unknown.'?2 In this area, the Committee has clarified and insisted that the duty to make 
reparation for the damage is not satisfied merely by offering monetary compensation. The 
first step in making reparation to the victims’ families is to put an end to their uncertainty 
and ignorance, i.e. public and full acknowledgment of the truth.'*° 


227. The United Nations Committee against Torture has also examined the 
compatibility of these amnesty laws with Peru's international obligations. In this regard, in 
the course of the session held May 13, 1998, Mr. Camara, the rapporteur for Peru, 
expressed the Committee's concern over the practice of promulgating amnesty laws that in 
fact confer impunity on persons guilty of torture, in breach of several provisions of the 
Convention against Torture.'*! 


228. The Commission has not received information on any case that indicates that 
after the adoption of the amnesty laws, Law No. 26,479 and Law No. 26,492, in 1995, 
which favor those who participated in the struggle against the armed dissident groups that 
began in 1980, that any state agent accused of committing human rights violations from 
1980 to 1995 has been brought to trial. This circumstance may have the effect of 
fostering the commission of new violations. Despite the international condemnation of this 
legislation, in April 1997, the Constitutional Court rejected as unlawful an action aimed at 
attacking its constitutionality, on the grounds that "its effects had already run their 
course." In the press communique it issued upon the conclusion of its on-site visit, the 
Commission indicated: "The undue extension of military justice, the intervention suffered 
by the judiciary, and the amnesty laws promulgated in 1995 give rise to a serious situation 
in which the perpetrators of human rights violations enjoy impunity, a circumstance which 
could well affect the social fabric as a whole. In light of its broad, hemisphere-wide 
experience, the IACHR is deeply concerned by this, and so its final report will analyze this 
important question in detail." 


13 55/CsaparanllO: 


‘32 Human Rights Committee, Case No. 107/1 981, Elena Quinteros Almeida and Maria del Carmen Almeida de 
Quinteros v. Uruguay, Case Nos. 146/1983 and 148-154/1983, Johan Khemraadi Baboeram et al. v. Suriname, Case No. 
161/1983, Joaquin David Herrera Rubio v. Colombia, Case No. 181/1984, A. and H. Sanjuan Arévalo v. Colombia. 


‘40 Theo Van Boven, Special Rapporteur, Commission on Human Rights, United Nations, Study on the right to 
restitution, compensation, and rehabilitation for the victims of flagrant violations of human rights and fundamental freedoms, 
Economic and Social Council, Subcommittee on Prevention of Discrimination and Protection of Minorities, 451st session, 
Item 4 on the provisional agenda, E/CN.4/Sub.2/1993/8, July 2, 1993. 


41 Summary record of the public part of the 333rd session: Panama and Peru, May 28, 1998. CAT/C/SR.333 
(summary record), p. 3. 
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(229. The organization Consejo por la Paz, in its report submitted to the 
Commission during its on-site visit, noted the importance of "the close links between the 
regime and the high-level military commanders which, no doubt, was brought about by the 
so-called Amnesty Law, legalizing the impunity of actors in the ‘dirty war' such as the 
members of the so-called ‘Colina Group,’ which apparently came about as a counter- 
intelligence group against Ecuador and later became a paramilitary squad. These same 
elements may have pressured Peru not to sign the Statute of the International Criminal 
Court, at the United Nations, yesterday, after the implications of the Pinochet case."'* 


. 230. The Commission has argued repeatedly that the States have the obligation to 
investigate, prosecute, and punish persons responsible for human rights violations. In its 
press communique, the Commission reaffirmed "its doctrine that when human rights 
crimes occur, the state is under the obligation of investigating and punishing the 
perpetrators. This international obligation of the state cannot be renounced, and so 
situations of impunity arising from de facto or de jure amnesties contravene the American 
Convention on Human Rights and, in addition, undermine the responsibility of the state. 
The Commission presses for the amnesty laws to be declared null and void and for an 
independent investigation to be conducted to establish the truth about the events that 
occurred during the years of violence. In addition, the state has the power to and 
obligation of punishing such violations in order to protect the population and social 
tranquility." The State, in its response to the report, analyzes at length the concept of 
amnesty and justifies the adoption of these laws as “part of a policy to bring peace to 
Peru." It also notes that the Commission does not have, among its powers and 
jurisdictions, to pronounce judgment on the compatibility of laws with the American 
Convention. In this respect, it should be recalled that the Commission has jurisdiction to 
determine whether the effects of the application of laws violate the obligations assumed by 
the States under the American Convention. The Inter-American Court has noted: 


At the international level, what is important to determine is whether a law violates the 
international obligations assumed by the State by virtue of a treaty. This the Commission can 
and should do upon examining the communications and petitions submitted to it concerning 
violations of human rights and freedoms protected by the Convention. '*? 


i FAILURE TO ENFORCE JUDICIAL JUDGMENTS 


231. One problem that directly concerns the rule of law in Peru is the failure to 
enforce judgments handed down by the country's courts against several centralized and 
decentralized State entities. 


30 SiS Vis oil SS 
142 Consejo por la Paz: Informe sobre la situacién de los Derechos Humanos en el Peru, submitted to the Inter- 


American Commission on Human Rights during its on-site visit. 

143 Inter-American Court of Human Rights, Certain Atributes of the Inter-American Commission on Human Rights 
(Arts. 41, 42, 44, 46, 47, 50 and 51 of the American Convention on Human Rights), Advisory Opinion OC-13/93 of July 16, 
1993, Inter-Am.Ct.H.R. (Ser. A) No. 13, para. 30. 
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232. The magnitude and relevance of this problem has been treated in detail by 
the Office of the Human Rights Ombudsman in a report entitled /ncumplimiento de 
Sentencias por parte de la Administracién Estatal ("Failure by the State Administration to 
Enforce Judgments"].'** This section is largely based on the considerations set forth in that 


report. 


233. The failure to enforce judgments occurs mainly when an effort is made to 
enforce a final judgment in which a state organ is ordered to pay a sum of money to the 
plaintiffs, or to comply with a given obligation, such as, for example, reinstating plaintiffs 
to their jobs. 


234. In these cases, the State organ in question repeatedly ignores the order to 
enforce the unfavorable judgment, without any determination of criminal liability for the 
failure to enforce the judicial judgment. 


235. The practice of failing to enforce judicial sentences, in addition to gravely 
undermining the rule of law, violates the right to effective judicial protection, set forth at 
Article 25 of the American Convention. [Article 25 provides that the States Parties 
undertake to guarantee implementation, by the competent authorities, of all the decisions 
in which the judicial remedies pursued with respect to acts that violate fundamental rights 
of persons recognized in the Constitution, the law, or the Convention have been deemed 
legitimate]. A fundamental premise of the administration of justice is the binding nature of 
the decisions adopted in the judicial determination of citizens' rights and obligations, which 
must be carried out, recurring to the security forces if necessary, even though they entail 
the liability of the State organs. 


G. CONCLUSIONS 


236. The judicial reform initiated by the current Government of Peru has gravely 
eroded judicial independence. Judges and prosecutors have been and continue to be 
harassed, transferred, removed, or even indicted on criminal charges in those cases in 
which they have made decisions that affect the interests of the political sector in the 
Government. The lack of guarantees against removal from the job has made the judges 
vulnerable to manipulation by the Executive. The growing usurpation of the jurisdiction by 
the military courts has led to a growing militarization of criminal procedure, beginning with 
the detention of the accused by the DINCOTE, and continuing through trial. 


237. After eight years of Executive intervention in the Judiciary, more than 80% 
of Peru's judges and prosecutors hold their positions on a "provisional" basis. In addition, 
the National Council of the Judiciary, constitutionally entrusted with designating the 
judicial officers, has been intervened by the Executive Commissions of the Judiciary and of 
the Public Ministry. This situation tends to run to the grave detriment of the independence 


'*4 Office of the Human Rights Ombudsman, Incumplimiento de Sentencias por parte de la Administracién Estatal, 
October 1998. 
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and autonomy of the judiciary in the face of the political departments, and has been the 
subject of several complaints of improper interference. 


238. The impairment of the rule of law in Peru affects the fundamental corollary 
of human rights, i.e., the right to recourse to independent and impartial judicial authorities 
to ensure respect for fundamental rights and the essential principles of representative 
democracy in light of the effective and not merely formal separation of the executive, 
legislative, and judicial branches of government. 


239. Under Article 3(d) of the Bogota Pact (1948), one of the fundamental 
principles of the Organization of American States is the requirement that the member 
States be organized politically in a manner consistent with the postulates of representative 
democracy. Accordingly, the Convention reaffirms in its preamble the intent of the States 
"to consolidate in this hemisphere, within the framework of democratic institutions, a 
system of personal liberty and social justice based on respect for the essential rights of 
man." In this same spirit, the Convention, at Article 29, prohibits the interpretation of any 
of its provisions so as to preclude "other rights or guarantees that are inherent in the 
human personality or derived from representative democracy as a form of government," 
while Articles 15, 16, 22, and 32 also make reference to democracy as the presumed form 
of political organization of the States parties. 


240. The "Declaration of Santiago," adopted in 1959 by the Fifth Meeting of 
Consultation of Ministers of Foreign Affairs of the member states of the OAS, has been the 
first and thus far only effort on the part of an international organization to state some 
attributes of democratic government: 


Te The principle of the rule of law should be assured by the separation of powers, and 
by the control of the legality of governmental acts by competent organs of the state. 


2. The governments of the American republics should be the result of free elections. 


Si Perpetuation in power, or the exercise of power without a fixed term and with 
manifest intent of perpetuation, is incompatible with the effective exercise of democracy. 


4. The governments of the American states should maintain a system of freedom for the 
individual and of social justice based on respect for fundamental human rights. 


Be The human rights incorporated into the legislation of the American states should be 
protected by effective judicial procedures. 


6. The systematic use of political proscription is contrary to American democratic order. 


Te Freedom of the press, radio, and television, and, in general, freedom of information 
and expression, are essential conditions for the existence of a democratic regime. 


8. The American states, in order to strengthen democratic institutions, should cooperate 
among themselves within the limits of their resources and the framework of their laws so as 
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to strengthen and develop their economic structure, and achieve just and humane living 
conditions for their peoples. '*® 


241. The member States have taken specific actions to reflect their collective 
interest in protecting representative democracy. Specifically, the OAS General Assembly 
has established the role of the Organization in strengthening democracy by approving 
Resolution 1080. In addition, the member States have incorporated a series of reforms to 
the Charter by adopting the Protocol of Washington, which includes suspending those 
States whose democratic governments have been overthrown by force. The Inter- 
American Court, in its capacity as a judicial organ of the Organization, has referred on 
several occasions to the importance of democratic government and observance of the rule 
of law for the enjoyment and protection of human rights, and has ruled that: 


The concept of rights and freedoms as well as that of their guarantees cannot be divorced 
from the system of values and principles that inspire it. In a democratic society, the rights and 
freedoms inherent in the human person, the guarantees applicable to them and the rule of law 
form a triad. Each component thereof defines itself, complements and depends on the others 
for its meaning. '*6 


242. The Commission considers that human rights can only be fully guaranteed 
through the effective exercise of representative democracy. The IACHR has also indicated 
that the protection of human rights in the framework of democracy implies the existence of 
institutional oversight of the acts of the different branches of government, as well as the 
supremacy of the law. The maintenance of and respect for the rule of law depends on 
three fundamental principles. First, the principle of limitation of powers, which focuses on 
the constitutional distribution of power. Second, the principle of legality, which 
establishes that the organs of the State must act pursuant to the law. The Constitution is 
the supreme law of the land, to which all the State organs, especially the Executive, are 
subjected. Finally, the third principle is recognition of fundamental rights.'*” Therefore, not 
only is it a "State constructed on the principle of limitation of power to ensure freedom, 
and ON the principle of legality and respect for the Constitution, but also a State set up on 
the principle of the declaration or recognition of the fundamental rights accorded 
constitutional recognition." '48 


243. In light of these conclusions, the IACHR is extremely concerned about the 
fact that even though the structure created by the 1993 Peruvian Constitution calls for a 
republic organized based on the principles of representative democracy, with separation of 
powers, the rule of law, and all other fundamental attributes, in practice this structure has 
been debilitated, as a result of the measures adopted by the Executive with the consent of 


8 The Declaration may be found in: General Secretariat of the Organization of American States, Sistema 
Interamericano, a través de tratados, convenciones y otros documentos. Washington, D.C., 1981, Vol. 1, p. 533. 


"48 Inter-American Court of Human Rights, Habeas Corpus in Emergency Situations (Arts. 27(2), 25(1), and 7(6), 
American Convention on Human Rights). Advisory Opinion OC-8/87, January 30, 1987, para. 26. 


"47 IACHR, Report on the Situation of Human Rights in Paraguay, Annual Report 1999, para. 49, 


; 48 Presente y Futuro de los Derechos Humanos. Ensayos en honor a Fernando Volio Jiménez; \nter-American 
Institute of Human Rights; Mundo Gréfico, San José, Costa Rica, 1998. 
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the pro-government majority in the Congress. This structural weakening has entailed 
Serious breaches of the principles on which the Judiciary should operate in its role as an 
impartial third party for resolving disputes, and for investigating and judging, on its own 
initiative, those who commit breaches of the public order, and to review the 
constitutionality of the acts of the other two branches of government. As summarized by 
the Human Rights Ombudsman, Peru has been and is the victim of the "blurring of the 
constitutional design." The Commission considers that this blurring of the fundamental 
principles of the democratic rule of law in a member of the Organization of American 


States is incompatible with its obligations under the American Convention on Human 
Rights. 


H. RECOMMENDATIONS 


244. The IACHR calls on the Peruvian State to ensure effective respect for the 
principle of separation of powers, and to abstain from taking measures that constitute an 
attack on the autonomy, independence, and impartiality of the Judiciary. 


245. The Commission also calls on the State to: 


AS Immediately re-establish the normal operation of the Constitutional Court, re- 
instating the three members who were removed from their posts. In addition, 
appropriate measures should be adopted for the decision-making system within the 
Court to guarantee, transparently and effectively, the purpose that is the aim of its 
function of reviewing the constitutionality of laws. 


2 Ensure the institutional autonomy of the Judiciary by re-establishing the 
management and administrative functions of the President of the Supreme Court 
and of its Plenary Chamber, as well as the functions of the Public Prosecutor, 
thereby concluding the work of the Executive Commissions that govern the judiciary 
and the Public Ministry. 


3: Bring all of the anti-terrorist legislation and laws consistent with them into 
line with the American Convention. In this area, the State must fully implement 
Article 27 of the American Convention, which regulates emergency situations, 
including absolute respect for rights whose exercise may not be suspended, and of 
the guarantees essential for protecting those rights. 


4. Render without effect any law or measure that impedes the investigation, 
trial, and punishment of state agents who may have committed human rights 
violations, especially those violations that entail international crimes, because those 
laws or measures are incompatible with the American Convention. 


5. Render without effect the Legislative Decrees, especially Nos. 895, 897, and 
904, which grant excessive powers to the National Police and to the Intelligence 
Service in the investigations. Legislative Decree No. 895 extends the jurisdiction of 
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the military courts, allowing them to judge civilians implicated in common criminal 
activity, a function that is not properly assigned to such courts. 


6. Eradicate the practice of admitting evidence obtained under torture. 

v3 End the trial of civilians by military courts. 

8. Make compensation to persons for prison sentences served unfairly. 

9. Adopt the measures needed to prevent reprisals against human rights 


defenders and to protect the witnesses and attorneys who advise the victims, for 
the purpose of guaranteeing their right to justice and to effective judicial protection. 


10. Render without effect Law No. 26,898, which granted the "provisional" 
judges the same rights and functions as the permanent judges, and Law No. 
26,897, which granted the "provisional" prosecutors the same rights and functions 
as the permanent prosecutors. 


Tt Render without effect Laws Nos. 26,933 and 26,973, and re-establish the 
constitutional powers of the National Council of the Judiciary that guaranteed the 
independence of the members of the judiciary. 


12. Adopt the measures necessary for the regular courts to review, with 
guarantees of independence and impartiality, the proceedings of those who have 
been convicted pursuant to the anti-terrorist legislation, in light of the parameters 
established by the Inter-American Court. 


CHAPTER Iil 


INTERNATIONAL OBLIGATIONS: 
PERU AND THE INTER-AMERICAN HUMAN RIGHTS SYSTEM 


A. INTRODUCTION 


iv The Inter-American Commission on Human Rights, as mentioned in the 
introduction to this report, has paid close attention to the human rights situation in Peru for 
several years. As part of its functions, the Commission has received hundreds of 
complaints under the individual case system in which the Peruvian State has been accused 
of violating human rights. The processing of those cases has followed the steps provided 
for in the American Convention and in all other pertinent instruments, and in many cases 
has resulted in the publication of reports by the Inter-American Commission. In those 
reports, the Commission has made recommendations on the actions that the State should 
take with respect to the violations found by the Commission. In view of the State's failure 
to carry out the Commission's recommendations, the Inter-American Commission 
submitted some of those cases, involving human rights violations committed by state 
agents such as assassinations, disappearances, torture, and violations of the freedom of 
expression, to the Inter-American Court for its consideration. 


2, On July 9, 1999, the Peruvian State announced that it was withdrawing its 
acceptance of the Court's contentious jurisdiction, and also announced that its withdrawal 
had "immediate effect." The Inter-American Court rejected the claimed withdrawal, 


declaring it "inadmissible." Peru announced that it was not going to participate in the 
judicial proceedings before the Court in two recently-submitted cases, and that it was not 
going to carry out either the judgment in a case that the Court recently decided or the 
judgment on reparations handed down by the Court in a second case. Without prejudice to 
the Court rejecting the withdrawal infra, and given that this act may affect the Peruvian 
population and have a negative impact on the system, the Commission has prepared the 
following analysis. 


B. FAILURE TO COMPLY WITH THE RULINGS OF THE INTER-AMERICAN 
COURT OF HUMAN RIGHTS 


1. Cases submitted by the Commission to the Court regarding Peru 


8. Since 1990, the Inter-American Commission on Human Rights has litigated 
or continues to litigate the following nine (9) cases before the Court against the Republic of 
Peru: Neira Alegria et a/. (Case 10.087); Maria Elena Loayza Tamayo (Case 11.154); 
Castillo Paez (Case 10.733); Cantoral Benavides (Case 11.337); Durand and Ugarte (Case 
10.009); Castillo Petruzzi et a/. (Case 11.319); Cesti Hurtado (Case 11.730); Baruch 
Ivcher (Case 11.762); and Constitutional Court (Case 11.760). The Peruvian State 
partially carried out the judgment in the Neira Alegria case, paying reparations to the 
victims’ families, without yet locating and identifying the victims’ remains and returning 
them to their family members. The Cantoral Benavides and Durand and Ugarte cases are 
still pending. Following is a discussion of the judgments in the cases of Castillo Paez, 
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Loayza Tamayo, and Castillo Petruzzi et a/., and the status of the lvcher and Constitutional 
Court cases. The judgment of the Court in the Cesti Hurtado case was issued on 
September 29, 1999, and Mr. Cesti was released on November 10, 1999, in partial 
compliance with the judgment; fair compensation and other criminal and administrative 
measures remain pending. 


a. Case of Castillo Paez 


4. The Commission submitted the Castillo Paez case to the Court on January 
12, 1995. Ernesto Rafael Castillo Paez was detained by agents of the Peruvian National 
Police on October 21, 1990; his whereabouts since that time have yet to be determined. 
The Commission asked the Court to declare that Peru had violated several articles of the 
American Convention. On November 3, 1997, the Court issued its judgment in this case, 
deciding unanimously that the Peruvian State had violated the following rights enshrined in 
the Convention: Article 7 (right to personal liberty), Article 5 (right to humane treatment), 
Article 4 (right to life), and Article 25 (right to judicial protection), all in relation to Article 
TTY: 


Bye The Court handed down a judgment in the reparations phase in the Castillo 
Paez case on September 27, 1998, in keeping with its judgment of November 3, 1997, by 
which it ruled that the Peruvian State has the obligation to make reparations for the 
consequences of the events that occurred as of October 21, 1990, and decided: 


To set the reparations that the State shall pay to the next of kin of Ernesto Rafael Castillo- 
Paez at US$ 245,021.80 or its equivalent in local currency. 

That the State of Peru shall investigate the facts in the instant case, identify and punish those 
responsible and adopt the necessary domestic legal measures to ensure that this obligation is 
fulfilled. 

That the payments indicated in operative paragraphs 1 and 5 shall be made within six months 
from the date of notification of [the] Judgment. 

That any payment ordered in this judgment shall be exempt from any existing or future tax or 
duty. 

To set the amount the State shall pay to the victim's next of kin to reimburse them for costs 
incurred in domestic legal proceedings at US$ 2,000 ... or its equivalent in the local currency 
of Peru. 


6. As of December 15, 1999, the Peruvian State has done nothing to carry out 
the reparations ordered by the Court in this case, nor had it reported on compliance with 
the judgment. 


b. Case of Loayza Tamayo 


7. The Commission submitted the Loayza Tamayo case to the Court on January 
13, 1995. Marfa Elena Loayza Tamayo was detained on February 6, 1993, and the 
Commission asked that the Court declare that she had been arbitrarily deprived of her 
liberty, tortured, and subject to cruel, inhuman, and degrading treatment. Accordingly, it 
was denounced that Peru had violated several articles of the American Convention. In its 
judgment of September 17, 1997, the Court decided that Peru had violated Article 5 (right 
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to humane treatment), Article 7 (right to personal liberty), and Article 8 (right to a fair 
trial) in relation to Article 1(1) and Article 25 of the American Convention. The Court also 
ordered Peru to make reparations to Mrs. Maria Elena Loayza Tamayo and her family for 
the harm suffered, and to decree her liberty within a reasonable time, pursuant to its 
domestic law. On October 16, 1997, Peru released Mrs. Loayza. ' 


8. The Court handed down its judgment on reparations and court costs in this 
case on November 27, 1998, in keeping with its judgment of September 17, 1997, in 
which it established that the Peruvian State must pay fair compensation to the victim and 
her family and compensate them for the expenses they incurred in bringing the matter 
before the Peruvian authorities. On June 3, 1999, the Court, at the request of the 
Peruvian State, handed down an interpretation of the scope of the order on the payment of 
attorneys’ fees and court costs in the November 27, 1998 judgment on reparations, and 
reaffirmed the operative parts of its decision.2 While Peru had yet to comply with the 
operative points of the November 27, 1998 judgment on the reinstatement of Mrs. Loayza 
Tamayo into her teaching position and payment of compensation as well as attorneys’ fees 
and court costs, the Peruvian State submitted a resolution to the Inter-American Court 
handed down by Criminal Chamber "C" of the Supreme Court of Justice of Peru of June 
14, 1999, in which the Supreme Court set forth a series of considerations on the validity 
of the decisions adopted by the Inter-American Court in the Loayza Tamayo case, and 
declared "unenforceable" ("inejecutab/e") the judgment on reparations handed down by the 
Inter-American Court on November 27, 1998.° No explanation is provided as to why the 
Supreme Court adopted a resolution regarding a final decision of the Inter-American Court. 


Cc. Case of Castillo Petruzzi et a/. 


: On May 30, 1999, the Court handed down its judgment in the case of 
Castillo Petruzzi et al. This case involves four Chilean citizens, Jaime Castillo Petruzzi, 
Maria Concepcién Pincheira Saez, Lautaro Enrique Mellado Saavedra, and Alejandro 
Astorga Valdéz, who were sentenced to life imprisonment for the crime of "treason" 
("traicién a la patria") by a "faceless-judge" military court. The Court, in a 79-page 
judgment, which includes a concurring vote by Judge de Roux and another vote concurring 
in part and dissenting in part, by Peruvian Ad Hoc Judge Vidal Ramirez, invalidated the 
military judicial procedures against the four Chileans. The Court invalidated the procedures 
based on violations of different sections of Article 8 of the American Convention with 


1 The release of Mrs. Loayza is the first time a state has complied with a judgment of the Court ordering the release 
of an individual. 


2 Inter-American Court of Human Rights, Case of Loayza Tamayo, Interpretation of the Judgment on Reparations, 
Judgment of June 3, 1998. 


3 Among other things, this Resolution invokes as grounds for the alleged "non-enforceability," issues having to do 
with exhaustion of domestic remedies; the impossibility of double jeopardy in the Peruvian legal order; the allegation that the 
judgment of the Inter-American Court "must be adjusted to the constitutional order of the signatory states, or otherwise 
binding if their respective constitutions provide for the supremacy of the constitutions over treaties or conventions related to 
matter in this ambit"; the allegation that "the Constitution in force establishes that no authority may void rulings [of the 
Peruvian courts] that have become res judicata"; and that "the so-called 'supervision’ of compliance with judgments, ordered 
in the ruling of the Inter-American Court ... constitutes a power that has not been assigned to it by the instruments to which 
the Republic of Peru is a signatory, and which, therefore, are unenforceable." 
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respect to the lack of due process in these proceedings, and ordered that the Chileans be 
judged anew in a regular court with the requisite due process guarantees.” In addition, the 
Court ordered the State to take the appropriate steps to modify the norms that had been 
declared to be in violation of the Convention and ordered the State to pay US$ 10,000.00, 
or the equivalent in local currency, to the Chileans’ families, as compensation for the cost 
of the proceeding. In addition, the Court found violations of Articles 1(1), 2, 5, 7(5), 7(6), 
9, and 25 of the Convention; and it did not find any violation of Articles 8(3) and 20. 


10. While Peru had yet to comply with the above-noted operative parts of the 
judgment, the Peruvian State submitted a resolution handed down by the Plenary Chamber 
of the Supreme Council of Military Justice ("CSJM") of Peru to the Inter-American Court 
on May 30, 1999.° No explanation is provided as to why the Supreme Council of Military 
Justice issued a resolution on a final decision of the Inter-American Court. 


2 National "review" of judgments of the Inter-American Court 


Aves On July 1, 1999, the Peruvian State submitted a note to the Secretary 
General of the OAS in which it announced that it would not comply with the judgments of 
the Court in the case of Castillo Petruzzi et a/. nor with the judgment on reparations in the 
Loayza Tamayo case. In that note, the Government of Peru set forth its position and the 
legal bases invoked in support of that decision, in relation to the impediments to 
compliance with these two judgments of the Court. Peru emphasized the need to set forth 
in clear terms its position in relation to the Court's legal conclusions in cases in which 
"terrorists who have been convicted and sentenced" claim to call into question the 
methods Peru has been forced to use to eradicate terrorist violence and protect the human 
rights of the Peruvian population. The State affirmed that it was not going to comply with 
those judgments, arguing reasons of law and political considerations. 


4 See analysis in Chapter II. 


® Among other considerations, this resolution invokes as the grounds for the alleged "unenforceability" issues 
relating to the exhaustion of domestic remedies; the resolution of issues not raised before the Commission nor included in the 
application before the Court; the allegation that the Inter-American Court has "overstepped the bounds of its jurisdiction" for 
having addressed the issue of the incompatibility of domestic law with the Convention, which it only has jurisdiction to do, 
according to the State, "by way of consultation, and in the manner of an opinion," and "exclusively at the initiative of the 
States parties (Articles 63, 64 of the American Convention), which is not the case in the present matter"; the allegation that 
"the order to reform legal provisions emanating from the Legislative branch requires a new legal rule, which implies ordering 
that the members of the Congress vote a certain way" when "the members of Congress represent the Nation and are not 
subject to an imperative order," consequently, the Court "cannot order them as to the content or form of their votes, since 
the members of Congress answer only to their constituents"; the allegation that the judgment of the Court in question seeks 
to "repudiate the Constitution of Peru and subject it to the American Convention on Human Rights"; the allegation that the 
"final judgment" of May 3, 1994, "issued by the Special Supreme Military Tribunal had the effect of res judicata ... therefore 
it could not be the subject of a new judgment, for it would be a violation of the rule set forth in the Constitution at Article 
139 of the Peruvian Constitution" "and whose realization would constitute a constitutional violation"; the allegation that "the 
arguments of the Court, on having considered that Military Justice, in the case of judging civilians ... does not meet the 
essential attributes ... has not had the essential support, nor sufficient and Satisfactory grounding, nor has it displayed a 
presumed prohibition of Military Justice over civilians in respect of certain issues provided for in the Constitution of Peru, 
which prohibition is not regulated by the American Convention, and consequently should not be validly invoked to judge a 
supposed violation of the Convention." 
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12; With respect to the specific case of Castillo Petruzzi, for example, Peru noted 
that with the broad support of its population, it implemented a successful strategy for 
eradicating terrorism without having recurred, in general, to the systematic violation of 
human rights, and that in the isolated cases of violations that may have taken place, the 
persons responsible were tried and punished. In addition, Peru noted that the criminal 
actions of Shining Path and the MRTA were characterized by the political organs of the 
OAS as criminal and genocidal acts. It added that it found it disconcerting that the Court, 
according to the State, was not familiar with the agreements adopted by the Summit of 
the Americas in which the heads of state and government declared their intent "to 


eliminate the terrorist threat," which was reiterated in two inter-American specialized 
conferences on terrorism. 


13. The State added in the above-mentioned note that the CSJM was forced to 
declare that compliance with the Court's judgment was impossible, since the Court seeks 
to invalidate constitutional and statutory provisions implemented by the State in order to 
control the situation of "internal war" unleashed by terrorist organizations. 


14. With respect to the Loayza Tamayo case, the State noted, for example, that 
the Court ordered more than the Commission had sought in this case, as the Commission's 
application referred to "fair compensation" for Mrs. Loayza, and the Court included 
compensation for her family members as well. 


3! The response of the Inter-American Commission 


15. The IACHR, in response to the arguments of the Peruvian State, submitted 
its considerations with respect to the binding nature of the Court's decisions for Peru, 
based on the obligation that arises unequivocally from the American Convention and the 
general principles of international law that govern compliance with treaty obligations. 


TC: In effect, Peru ratified the American Convention on July 28, 1978, and 
accepted the jurisdiction of the Inter-American Court on January 21, 1981. The 
Commission noted that the two cases had been completely litigated before the Court and 
that pursuant to Article 68(1) of the American Convention, the States are obligated to 
comply with its judgments, once the Court's jurisdiction has been freely accepted by the 
State. It also noted that fundamental principles of treaty law, codified in the Vienna 
Convention on the Law of Treaties, provide that treaties must be carried out (pacta sunt 
servanda) and that the State cannot invoke its domestic legislation as a justification for the 
non-performance of a treaty. 


7s The Commission highlighted in its written submission that Article 67 of the 
American Convention establishes that the Court's ruling is not subject to appeal: 


On September 4, 1998, the Honorable Court issued a judgment on preliminary objections and, 
as indicated, on May 30, 1999, it issued its judgment on the merits. There is no element of 
fact or of law that makes it possible to cast doubt as to whether these proceedings took place 
in the proper time and manner, and have been reasoned, in keeping with the provisions of the 
American Convention. In this respect, reference should be made to Article 67 thereof: 
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The judgment of the Court shall be final and not subject to appeal. In case 
of disagreement as to the meaning or scope of the judgment, the Court shall 
interpret it at the request of any of the parties, provided the request is made 
within ninety days from the date of notification of the judgment. 


This provision establishes unequivocally that the judgments issued as a result of the 
contentious process before the Honorable Court are "not subject to challenge.” Even though a 
judgment was already handed down on the merits, the resolution of the Criminal Chamber of 
the Supreme Council of Military Justice of June 11, 1999, clearly expresses the intent of the 
Illustrious State to not comply fully with the judgment of May 30, 1999. 


18. In addition, the Commission, in its brief, noted the following crucial point, 
enshrined in Article 68(1) of the American Convention, which reiterates the general 
principle of international law, i.e. pacta sunt servanda: 


The Commission considers that this position is an open challenge to the performance of the 
obligation contracted under Article 68(1) of the American Convention. This provision reads: 


The States Parties to the Convention undertake to comply with the judgment 
of the Court in any case to which they are parties. 


This provision proclaims the binding nature of the judgments of the Honorable Court, and 
establishes categorically and unequivocally the obligation of the States parties to the 
Convention to comply with what is mandated by its decisions. It is a treaty obligation that 
the State is obliged to carry out in good faith. 


International law is based on the principle of good faith in the performance of treaty 
obligations. The principle of pacta sunt servanda has been codified at Article 26 of the 
Vienna Convention on the Law of Treaties, which provides: "Every treaty in force is binding 
upon the parties to it and must be performed by them in good faith."© The Honorable Court 
has already had an opportunity to echo this principle in the exercise of its jurisdiction.’ 


6 The International Court of Justice, in a recent decision, has observed that "the principle of good faith is a well- 
established principle of international law. It is set forth in Article 2, paragraph 2, of the Charter of the United Nations; it is 
also embodied in Article 26 of the Vienna Convention on the Law of Treaties of 23 May 1969. It was mentioned as early as 
the beginning of this century in the Arbitral Award of 7 September 1910 in the North Atlantic Fisheries case (United Nations, 
Reports of International Arbitral Awards, Vol. XI, p. 188). It was moreover upheld in several judgments of the Permanent 
Court of International Justice (Factory of Chorzéw, Merits, Judgment No. 13, 1928, P.C.I.J., Series A, No. 17, p. 30; Free 
Zones of Upper Savoy and the District of Gex, Order of 6 December 1930, P.C.I.J., Series A, No. 24, p. 12, and 1932, 
P.C.|.J., Series A/B, No. 46, p. 167). Finally, it was applied by this Court as early as 1952 in the case concerning Rights of 
Nationals of the United States of America in Morocco (Judgment, |.C.J. Reports 1952, p. 212), then in the case concerning 
Fisheries Jurisdiction (Federal Republic of Germany v. Iceland) (Jurisdiction of the Court, Judgment, |.C.J. Reports 1973, p. 
18), the Nuclear Tests cases (I.C.J. Reports 1974, pp. 268 and 473), and the case concerning Border and Transborder 
Armed Actions (Nicaragua v. Honduras) (Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1988, p. 105)." This cite 
has been transcribed from the case of Cameroon v. Nigeria, Preliminary Objections, 11 June 1998, para. 38. 


7 In its Advisory Opinion No. 14, the Court stated: "Pursuant to international law, all obligations imposed by it 
must be fulfilled in good faith; domestic law may not be invoked to justify nonfulfillment." OC-14/94, para. 35. The system 
of interpretation of the Vienna Convention has been used by the Honorable Court in the exercise of both its advisory and 
contentious jurisdictions. See Inter-American Court of Human Rights, OC-3/83, para. 50; Case of Velasquez Rodriguez, 
Preliminary Objections, Judgment of January 21, 1987, paras. 44 and 45; Case of Fairén Garbi and Solis Corrales, 
Preliminary Objections, Judgment of January 21, 1987, paras. 47 and 48. 
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19. The Commission noted that upon joining the international system for the 
protection of human rights, a State freely accepts certain limitations on its own jurisdiction 
SO as to respect and ensure respect for the fundamental rights and guarantees enjoyed by 
the persons residing in its territory. Hence the obligation to comply with and enforce the 


decisions of the organ that exercises international jurisdiction, in this case the Inter- 
American Court of Human Rights. 


20. The considerations of the Peruvian State on the alleged "inability to enforce" 
("inejecutabilidad") of those judgments are based on its interpretation of its own domestic 
law. In this regard, the Commission indicated that if the decisions of the Inter-American 
Court had to be in line with the respective domestic legal orders of the States parties--in 
this case the constitutional order of Peru--in order to be enforceable, the protection 
afforded by international human rights law would be illusory and would be entirely at the 
discretion of the State--even when it has been determined that it has violated its 
obligations under the Convention--not of the supranational organ whose decisions the 
States have undertaken to carry out. 


Za. In addition, Article 27 of the Vienna Convention codifies the general principle 
of international law that establishes: "A party may not invoke the provisions of its internal 
law as justification for its failure to perform a treaty." This supremacy is absolute and is 
not affected by the rank of the domestic norms presumably affected. According to the 
doctrine, "the obligation to bring internal law into line with international law extends even 
to the Constitution, whose provisions, especially with respect to the system of rights, do 
not stand in the way of the primacy of international law nor of the State's responsibility 
when, under the pretext of a discrepancy with the Constitution, there is non-compliance or 
a violation of an international treaty."® 


220 The Commission noted in its written submission that Peru, paradoxically, is 
among the States parties whose internal laws explicitly provide for a mechanism that 
guarantees compliance with the Court's judgments: 


Paradoxically, Law 23,506 on Habeas Corpus and Amparo, and the Organic Law of the 
Judiciary, both in force in Peru, suggest that the judgments of the Honorable Court are valid 
and have full legal effect in the domestic jurisdiction of the Illustrious State, and are 
enforceable with no need to review their compatibility with domestic law. Specifically, these 
rules provide: 


The resolution of an international organ to whose compulsory jurisdiction the 
Peruvian State has submitted does not require, for its validity and effect, any 
recognition, review or prior examination whatsoever. The Supreme Court of 
Justice of the Republic. shall receive the resolutions issued by the 
international organ and shall order its enforcement and compliance in keeping 
with the domestic rules and procedures in force on enforcement of 
judgments. (Article 40 of Law 23,506). 


ee 


8 Germa4n Bidart Campos, "Jerarquia y Prelacién de Normas en un Sistema Internacional de Derechos Humanos" in 
Liber Amicorum: Héctor Fix-Zamudio, 1998, Vol. I, p. 459. 
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The judgments issued by international tribunals, constituted under treaties to which Peru is a 
party, are transcribed by the Ministry of Foreign Affairs to the President of the Supreme 
Court, who forwards them to the Chamber in which the domestic jurisdiction was exhausted, 
and orders enforcement of the supranational judgment by the specialized or mixed judge with 
jurisdiction. (Article 151 of the Organic Law on the Judiciary) 


23. The Commission, in conclusion, is of the view that after having voluntarily 
undertaken to respect the norms of the American Convention and after having participated 
fully in the litigation before the Inter-American Court as a party in the cases of Loayza 
Tamayo and Castillo Petruzzi et a/., the Peruvian State is fully bound to comply with the 
judgments issued by the Inter-American Court of Human Rights in those cases. Peru is not 
authorized to invoke its internal law as an impediment to compliance with the judgments of 
the Inter-American Court or as a basis for calling into question its results. The Commission 
considers it beyond doubt that the failure of the Peruvian State to comply with the 
judgments of the Inter-American Court constitutes flagrant contempt for the decision of an 
international tribunal, to whose jurisdiction and competence it submitted voluntarily, and 
without reservations. 


4. The Court's decision in these cases 


24. On November 17, 1999, the Court issued two resolutions, one on the 
Loayza Tamayo case and one on the case of Castillo Petruzzi et a/., referring to compliance 
with the judgments, in which it resolved: "To hold that, in accordance with the principle 
of pacta sunt servanda, and in conformity with that provided for in Article 68(1) of the 
American Convention on Human Rights, the State has a duty to promptly comply with the 
May 30, 1999 Judgment rendered by the Inter-American Court of Human Rights in the 
Castillo Petruzzi et a/. Case [and the Loayza Case]." 


C. THE CLAIMED "WITHDRAWAL" FROM THE COURT'S CONTENTIOUS 
JURISDICTION 


25. On July 2, 1999, Mr. Jorge Bustamante Romero, Minister of Justice of Peru, 
sent a letter to then-President of the Council of Ministers and Minister of Economy and 
Finance, Mr. Victor Joy Way, submitting his "legal opinion" on the "possibility of the 
Peruvian State withdrawing its recognition of the contentious jurisdiction of the Inter- 
American Court of Human Rights," whose instrument was deposited by act of January 21, 
1981, before the Secretary General of the Organization of American States. The letter 
indicates that the Government of Peru could adopt the decision to withdraw its recognition 
of the Court's jurisdiction on the following basis: The judgment of the Court in the case of 
Castillo Petruzzi et a/. "repudiates" ("desconoce") the Constitution and domestic law af 
Peru "by calling into question the jurisdiction of the military courts to judge civilians for the 
crimes of terrorism and treason"; there are more complaints before the Commission "on 
behalf of terrorists convicted by the Peruvian courts"; the noted case recently ruled on by 
the Court constitutes a precedent in this regard and as such reflects the opinion of the 
Court; and terrorism "will take advantage of the artificial creation of a climate of insecurity 
and agitation generated by the initiation of a new public procedure in the civilian 
jurisdiction which, however, may not reach conclusions different from the previous one 
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given that they are convicted and confessed terrorists." The only solution for the State, it 
concluded, is "withdrawing its recognition of the Court's contentious jurisdiction." 


26: Mr. Bustamante concludes his letter to the President of the Congress noting 
the following points, which were to become the legal basis for defending Peru's 
withdrawal from the Court's contentious jurisdiction: "The accession of the Peruvian State 
to the Inter-American Court's contentious jurisdiction was a unilateral and sovereign act. 
The withdrawal of such recognition, accordingly, is also a unilateral and sovereign act"; 
"the withdrawal ... does not mean denouncing the American Convention in part or in 
whole.... Peru will continue to be a State party to that Convention, as it was during the 
period from July 28, 1978, until January 20, 1981"; "the denunciation of the American 
Convention and the withdrawal of recognition of the jurisdiction of the Inter-American 
Court are international acts expressing the will of the different States that are entirely 
distinct in nature. Any effort to liken the one to the other leads to an unacceptable 
confusion." "The withdrawal of the recognition ... would produce immediate effects from 
the moment the respective instrument is deposited in the General Secretariat of the OAS." 


Pag he On July 5, 1999, Mr. Alberto Fujimori, President of Peru, through official 
note No. 086-99-PR, communicated to the President of the Congress that, by the favorable 
vote of the Council of Ministers, it had been decided to withdraw the Peruvian State's 
recognition of the Inter-American Court's contentious jurisdiction, effective immediately. 
The bases of that withdrawal were expressed in Official Note No. 328-99-JUS/DM, of July 
2, 1999, forwarded by the Ministry of Justice. The Office of the Human Rights 
Ombudsman, exercising his mandate to ensure the observance of human rights, urged 
Congress, through official note No. DP-99-462, of July 6, 1999, to adopt a decision 
respectful of the provisions of Article 205 of the Constitution and the provisions of the 
American Convention, and consequently not to approve the withdrawal, by the Peruvian 
State, from the Court's contentious jurisdiction. 


ZS Despite the exhortation by the Human Rights Ombudsman, the Congress of 
the Republic approved Legislative Resolution No. 27,152 of July 8, 1999, which provided 
for the approval of "the withdrawal, with immediate effect, of the recognition of the 
contentious jurisdiction of the Inter-American Court of Human Rights." On July 9, 1999, 
the Government of Peru proceeded to deposit, in the General Secretariat of the 
Organization of American States, the instrument by which it declares that it withdraws its 
declaration recognizing the contentious jurisdiction of the Inter-American Court. The 
written submission signed by the Minister of Foreign Affairs, Mr. Fernando de Trazegnies 
Granda, dated July 8, 1999, is an instrument of withdrawal. This instrument: 


Declares that, pursuant to the American Convention on Human Rights, the Republic of Peru 
withdraws the declaration recognizing the optional clause on submission to the contentious 
jurisdiction of the Inter-American Court of Human Rights, made in due course by the Peruvian 


Government. 


This withdrawal of recognition of the contentious jurisdiction of the Inter-American Court shall 
have immediate effect and shall apply to all cases in which Peru had not answered the 


application filed with Court. 
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a fe The Commission's press release 


29. On July 9, 1999, the Commission issued the following press release on 
Peru's "withdrawal": 


PRESS RELEASE 
N221/99 


The Inter-American Commission on Human Rights (hereinafter "the Commission") has learned 
that, on the initiative of the Government of President Alberto Fujimori, the Congress of the 
Republic of Peru adopted a legislative resolution on July 7 whereby the Peruvian state issues 
"its withdrawal, effective immediately, of recognition of the contentious jurisdiction of the 
Inter-American Court of Human Rights." 


The Commission deplores this unprecedented decision by the Peruvian State, which is 
intended to restrict the protection afforded by the hemispheric human rights system as 
regards the inhabitants of Peru, and which runs counter to the prevailing regional trend of 
accepting the contentious jurisdiction of the Inter-American Court, demonstrated by the recent 
actions of Brazil, Haiti, Mexico, and the Dominican Republic. 


The Commission notes that the decision in question neither alters in any way the obligation of 
the Peruvian State to comply fully with the judgments of the Inter-American Court nor affects 
the competence of the Court to hear the cases of Baruch Ivcher, the Constitutional Tribunal, 
and the others pending in the system. As for the remaining matters, the Commission is now 
assessing the validity of the Peruvian State's decision in the light of international law, and will 
make its position known at the appropriate time and in the appropriate forum. In any case, the 
Peruvian State remains obligated to comply with its international human rights obligations 
under the jurisdiction of the Commission. 


Finally, the Commission calls upon the Peruvian State to reconsider its decision to remove 
itself from the contentious jurisdiction of the Inter-American Court. 


Washington, D.C., July 9, 1999 
2. Case of Ivcher Bronstein 


30. This case, mentioned supra, refers to Mr. Baruch Ivcher Bronstein, born in 
Israel, who acquired Peruvian citizenship in 1984. In April 1997, Channel 2 ("Canal 2"), a 
television station whose operating company's majority shareholder and president was Mr. 
Ivcher, disseminated news on torture committed by members of the Army Intelligence 
Service against an agent of that same institution; on the multi-million dollar income of Mr. 
Vladimiro Montesinos Torres, adviser to the Army Intelligence Service; and on human 
rights violations by the Peruvian State. 


31. In July 1997, the Government issued a resolution annulling the earlier 
recognition of Baruch Ivcher's nationality; in August 1997 a judge suspended Mr. Ivcher's 
shareholder rights, and revoked his appointment as president of the company. Once Mr. 
Ivcher was separated from Channel 2, that channel changed its editorial line and stopped 
airing complaints of grave human rights violations. In addition, the Peruvian State brought 
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judicial actions, both civil and criminal, not only against Mr. Ilvcher, but also against his 
wife and daughters, his employees, attorneys, and other persons close to him. 


32. In December 1998, the Inter-American Commission on Human Rights issued 
a report on the case, and determined that the Peruvian State violated Mr. Ivcher's rights to 
nationality, due process, freedom of expression, property, and effective judicial protection, 
enshrined in the American Convention. The Commission made several recommendations 
to the Peruvian State. The IACHR sponsored an effort to reach a friendly settlement, but 
in the end none was reached. Therefore, on March 31, 1999, the Commission submitted 
the case to the Inter-American Court, and requested that the Court order Peru to restore 
and ensure Mr. Bronstein's full enjoyment of his rights that had been violated, and in 
particular that he be able to have his Peruvian nationality fully and unconditionally 
recognized, with all the corresponding rights and attributes; that his property in the 
company be returned to him; that the acts of persecution and harassment of Mr. Ivcher 
and the persons close to him should cease; and that reparation and compensation be made 
to Mr. Ivcher for the human rights violations committed against him. The case is currently 
under consideration by the Inter-American Court. 


3. Case of the Constitutional Court 


So. The Commission submitted an application to the Inter-American Court in 
case 11.760, on the Constitutional Court, on July 2, 1999. The case refers to the removal 
of three of the seven judges of the Constitutional Court of Peru by the majority in 
Congress, for having decided not to apply Law No. 26,657, as they considered that it 
authorized the current President of Peru to be re-elected for a second time, in violation of 
Article 112 of the Constitution, which limits the presidency to two consecutive five-year 
terms.2 The removal of these three judges (Delia Revoredo Marsano de Mur, Manuel 
Aguirre Roca, and Guillermo Terry Rey) has dismantled the current Court, as it now has 
only four members, who are legally barred from exercising the Court's essential function, 
i.e. to review the constitutionality of statutes by filing motions on grounds of 
unconstitutionality, leaving the population of Peru defenseless and unprotected. 


34. The Commission filed the application with the Court, against Peru, asking 
that the Court find violations of the right to judicial guarantees (Article 8(1) and 
8(2)(c)(d)(f)), political rights (Article 23(1)(c)), and the right to judicial protection (Article 
25), all of the American Convention, to the detriment of the alleged victims. In addition, 
the Commission considers that Peru has violated Article 1(1) in relation to the obligation to 
respect the rights and freedoms enshrined in the Convention, as well as the duty 
established at Article 2, to adopt provisions of domestic law to ensure and guarantee the 
free and full exercise thereof to all persons subject to the jurisdiction of the State. 


EE EEE 

9 Given that the Constitutional Court did not have the necessary quorum (6 of 7) for declaring the law 
unconstitutional, the three magistrates decided to exercise their own judicial function of "diffuse control" of constitutionality, 
applying the constitutional rule instead of the new law, which they interpreted as contradictory. 
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4. The Commission's position with respect to the claimed "withdrawal" 


3D. In its instrument of "withdrawal" deposited with the General Secretariat of 
the OAS, the Peruvian State specifically excludes from the contentious jurisdiction of the 
Court the cases pending before the Court in which Peru had not answered the application. 
As of July 8, 1999, the date of "withdrawal," five (5) cases were pending against Peru: 
Durand and Ugarte, Cantoral Benavides, Gustavo Cesti, Ivcher, and the Constitutional 
Court. Peru had not answered the application in the last two, i.e. Ilvcher and the 
Constitutional Court. Consequently, by note RE(GAB) No. 6/24, of July 15, 1999, the 
Peruvian State returned the applications with their annexes in these two cases to the 
Court. The Court transmitted to the Commission a copy of the note from the State to a 
series of documents related to it, asking that it submit its observations within the time 
granted. 


36. |The Commission submitted its considerations on the jurisdiction of the Court 
in both cases, and on the claimed "withdrawal," to the Inter-American Court. With respect 
to the first point, the Commission noted that this case was "unprecedented, since no state 
had ever attempted to withdraw its acceptance of the compulsory jurisdiction of the Court 
and at the same time continue to be a State party to the Convention." The Commission 
argued that the Inter-American Court already had jurisdiction over both cases at the 
moment when Peru attempted to "withdraw" its acceptance, given that the Court took 
jurisdiction at the time the application was submitted: 


The filing of the application is the key event that sets in motion the procedures before the 
Inter-American Court of Human Rights, as before other international tribunals, such as the ICJ 
or the European Court of Human Rights. Article 32 of the Regulations of the Inter-American 
Court provides for "Institution of the Proceedings," stipulating: "For a case to be referred to 
the Court under Article 61(1) of the Convention, ten copies of the application shall be filed 
with the Secretariat in each of the working languages of the Court. The filing of an 
application in only one working language shall not suspend the proceeding, but the 
translations in the other language or languages shall be filed within 30 days." 


Similarly, in the context of the application filed with the Honorable Court for an advisory 
opinion, it is the submission of the application that sets the procedure in motion: 


Once set in motion the advisory proceedings, and notified the consultation to all the member 
States and main organs of the Organization of American States (OAS), and being the Court 
already seized of the petition, there is no way to seek to deprive the Court of its competence, 
not even by the withdrawal of the original request. The Court has the competence of the 
competence, and decides, in its own discretion, whether or not to render the Advisory 
Opinion. The withdrawal of the request has no effect whatsoever over its competence already 
established. The Court is already seized of the subject-matter of the petition, and is master of 
its jurisdiction.'° 


In the context of the inter-state practice of the ICJ, Article 40(2) of its Statute makes 
reference to the respective appointment of agents "when the procedure begins through an 
application." It is the filing of this application that makes it possible to determine whether the 
necessary elements are present to confer jurisdiction over the case. ""When a case is 


'° See Inter-American Court of Human Rights, Advisory Opinion OC-15/97, supra, Concurring opinion of Judge A.A. 
Cangado Trindade, para. 7. 
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submitted to the Court, it is always possible to determine which are, at that moment, the 
mutual obligations of the parties based on their respective declaration.’ It is almost a 
consequence of that provision that it is not possible to make that determination more than at 
the time a case is submitted to the Court....""' 


37. The Commission continued stating that "... the decisive date in relation to 
the jurisdiction of an international court is the date it effectively begins its consideration of 
a matter. If the court has jurisdiction as of that date, that jurisdiction cannot be affected 
by subsequent events or acts of the parties." The Commission concluded: "As already 
indicated, it is also a fundamental principle of law that once jurisdiction is assumed in a 
case, a court is the owner of its own jurisdiction. The existence or scope of that 


jurisdiction cannot, contrary to what Peru argues, be made to depend on the subsequent 
conduct of one of the parties." 


38. With respect to the claimed "withdrawal" by Peru of its acceptance of the 
contentious jurisdiction of the Court, the Commission defended the following position 
before the Court: 


To summarize the positions that will be set forth in this section, the Commission considers 
that the provisions of the inter-American human rights system, and those of international 
law, indicate that the "withdrawal" that Peru has attempted should be considered invalid 
since, from the legal standpoint, and as having no effect whatsoever. Our regional system 
provides for a single procedure by which a State may rescind, renounce, or withdraw from the 
obligations assumed under the Convention, provided for in Article 78, for denouncing the 
treaty as a whole, so long as the requirements indicated are met. The text provides for no 
alternative procedure. The interpretation of this text pursuant to the norms of international 
human rights law and the object and purpose of the Convention, leads the Commission to 
declare that there is no legal basis for the supposed "withdrawal" by Peru from its 
unconditional recognition of jurisdiction. The framers of the Convention established a 
unitarian system of rights and obligations in the multilateral ambit, not a series of relationships 
among States essentially contractual and reciprocal in nature. While the unilateral withdrawal 
from obligations assumed conditionally in the sphere of relations among the States of the 
latter category may be permissible under certain circumstances, as shall be set forth in the 
following analysis, such an act has no legal basis in the special regime for human rights, and 
is incompatible with the object and purpose of the Convention. 


39. With respect to the su/ generis nature of the regime of human rights treaties, 
the Commission noted that: 


International human rights law has the supreme objective of protecting individual rights and 
freedoms. In light of that objective, this legal regime possesses specialized attributes which in 
some moments differ from those of other branches of international law. As per the 
description by the Honorable Court: 


modern human rights treaties in general, and the American Convention in 
particular, are not multilateral treaties of the traditional type concluded to 
accomplish the reciprocal exchange of rights for the mutual benefit of the 
contracting States. Their object and purpose is the protection of the basic 


Pee See ee 

11 ICJ, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), 
Jurisdiction and Admissibility, |.C.J. Reports 1984, Separate opinion of Judge Jennings, P. 547 (citing the case Right of 
passage over Indian Territory, |.C.J. Reports 1957, p. 143). 
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rights of individual human beings irrespective of their nationality, both 
against the State of their nationality and all other contracting States. In 
concluding these human rights treaties, the States can be deemed to submit 
themselves to a legal order within which they, for the common good, 
assume various obligations, not in relation to other States, but towards all 
individuals within their jurisdiction. '? 


"The distinct character of these treaties," the Honorable Court has indicated, has been 
recognized by the European Commission on Human Rights, and by the ICJ, among other 
organs, in addition to having been expressed in the Vienna Convention.'? 


40. In conclusion, the Commission asked the Court to: 


ile Declare that the devolution, by the Peruvian State, of the denunciation and related 
documents in the case of [Baruch Ivcher Bronstein] [Constitutional Court] has no legal effect 
whatsoever, and it continues to exercise its jurisdiction in this case. 


2s Convoke a hearing on the merits at the first possible procedural opportunity. 
oR The judgments on the Court's jurisdiction 
41. The Inter-American Court issued two rulings on jurisdiction in the Ivcher 


Bronstein and Constitutional Court cases of September 24, 1999. In those judgments, the 
Court set forth the following considerations, among others: 


The Court must settle the question of Peru's purported withdrawal of its declaration 
recognizing the contentious jurisdiction of the Court and of its legal effects. The Inter- 
American Court, as with any court or tribunal, has the inherent authority to determine the 
scope of its own competence (compétence de /a compétence/Kompetenz-Kompetenz). 


The jurisdiction of the Court cannot be contingent upon events extraneous to its own actions. 
The instruments consenting to the optional clause concerning recognition of the Court's 
binding jurisdiction (Article 62(1) of the Convention) presuppose that the States submitting 
them accept the Court's right to settle any controversy relative to its jurisdiction. An 
objection or any other action taken by the State for the purpose of somehow affecting the 
Court's jurisdiction has no consequence whatever, as the Court retains the compétence de la 
compétence, as it is master of its own jurisdiction. 


Interpreting the Convention in accordance with its object and purpose (cf., infra 39), the 
Court must act in a manner that preserves the integrity of the mechanism provided for in 
Article 62(1) of the Convention. That mechanism cannot be subordinated to any restrictions 
that the respondent State might add to the terms of its recognition of the Court's binding 


jurisdiction, as that would adversely affect the efficacy of the mechanism and could obstruct 
its future development. 


'2 Inter-American Court of Human Rights, The Effect of Reservations on the Entry Into Force of the American 


Convention on Human Rights (Arts. 74 and 75 ), Advisory Opinion OC-2/82 of September 24, 1982, Inter-Am.Ct.H.R. (Ser. 
A) No. 2, para. 29. 


'3 /d., paras. 29-30, citing the European Commission on Human Rights, Austria v. Italy, App. No. 788/60, 4 Eur. 
Yearbook of H.R. 116, p. 140 (1961); ICJ, Opinion on Reservations to the Convention on the Prevention and Punishment of 
the Crime of Genocide (1951 |.C.J. 15); and, with respect to the Vienna Convention, citing, in general, E. Schwebel, "The 
Law of Treaties and Human Rights," 16 Archiv des Volkerrechts 1 (1973), reprinted in Toward World Order and Human 
Dignity, p. 262 (W.M. Reisman and B. Weston, directors of the publication, 1976). 
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Acceptance of the Court's binding jurisdiction is an ironclad clause to which there can be no 
limitations except those expressly provided for in Article 62(1) of the American Convention. 
Because the clause is so fundamental to the operation of the Convention's system of 


protection, it cannot be at the mercy of limitations not already stipulated but invoked by 
States Parties for internal reasons. 


There is no provision in the Convention that expressly permits the States Parties to withdraw 
their declaration of recognition of the Court's binding jurisdiction. Nor does the instrument in 


which Peru recognizes the Court's jurisdiction, dated January 21, 1981, allow for that 
possibility. 


An interpretation of the Convention done "in good faith in accordance with the ordinary 
meaning to be given to the terms of the treaty in their context and in light of its object and 
purpose" leads this Court to the view that a State Party to the American Convention can only 
release itself of its obligations under the Convention by following the provisions that the 
treaty itself stipulates. In the instant case, under the Convention, the only avenue the State 
has to disengage itself from the Court's binding contentious jurisdiction is to denounce the 
Convention as a whole (cf. infra 46, 50); if this happens, then the denunciation will only have 
effect if done in accordance with Article 78, which requires one year's advance notice. 


Article 29(a) of the American Convention provides that no provision of the Convention shall 
be interpreted as permitting any State Party, group, or person to suppress the enjoyment or 
exercise of the rights and freedoms recognized in the Convention or to restrict them to a 
greater extent than is provided for therein. Any interpretation of the Convention that allows a 
State Party to withdraw its recognition of the Court's binding jurisdiction, as Peru would in 
the instant case, would imply suppression of the exercise of the rights and freedoms 
recognized in the Convention, would be contrary to its object and purpose as a human rights 
treaty, and would deprive all the Convention's beneficiaries of the additional guarantee of 
protection of their human rights that the Convention's jurisdictional body affords. 


For the foregoing reasons, the Court considers inadmissible Peru's purported withdrawal of 
the declaration recognizing the contentious jurisdiction of the Court effective immediately, as 
well as any consequences said withdrawal was intended to have, among them the return of 
the application, which is irrelevant. 


42. Accordingly, in its judgments on jurisdiction in the Ivcher Bronstein and 
Constitutional Court cases, the Inter-American Court unanimously resolved to: 


ibs Declare that: 
(a) the Inter-American Court of Human Rights is competent to consider the present case; 
(b) the purported withdrawal, with immediate effects, by the Peruvian State, of the 


declaration of recognition of the contentious jurisdiction of the Inter-American Court of Human 
Rights is inadmissible. 


2; Continue with the consideration and the proceedings of the present case. 


Se Empower its President to summon on occasion the Peruvian State and the Inter- 
American Commission on Human Rights to a public hearing on the merits of the case to be 
held at the seat of the Inter-American Court of Human Rights. 


4. Give notice of this Judgment to the Peruvian State and the Inter-American 
Commission on Human Rights. 


V2 


43. On September 27, 1999, the Court issued a press communique in relation to 
the judgment on the merits in the case of Castillo Petruzzi case against Peru on May 30, 


1999, with the intent of clarifying the following points: 


We That it did not order the release of the Chilean citizens implied in the said case. What 
the Court unanimously decided, was the following: 


declares the invalidity of the process against Jaime Francisco Sebastian 
Castillo Petruzzi, Marfa Concepcién Pincheira S4ez, Lautaro Enrique Mellado 
Saavedra and Alejandro Luis Astorga Valdez because of its incompatibility 
with the American Convention of Human Rights, and orders that a new trial 
in compliance with the due process of law be granted to them. 


Evidently, we are not facing a prosecution that fulfills the minimum 
requirements of "due process of law," which is the essence of the judicial 
guarantees established in the Convention. Such circumstance motivates the 
invalidity of the process and deprives the Judgment of value; said Judgment 
does not meet the requirements so that it may subsist and produce the 
effects that regularly, a procedure of this nature brings within. It is the 
State's duty to perform -in a reasonable term- a new procedure that fulfills 
ab initio the requirements of the due process of law, performed before a 
competent tribunal (ordinary jurisdiction) and with the defendants’ due 
guarantees of public hearing and defense. The Court does not declare about 
these persons’ free on parole because it understands that the adoption of 
such preventive measure corresponds to the competent national tribunal. 


2 It did not order the State to indemnify the said Chilean citizens. What the Court 
unanimously decided was to order the Peruvian State to reimburse a total of US$10.000,00 
to the victims’ relatives that prove having incurred the equivalent legal fees and costs in the 
present case. 


44. The judgments on jurisdiction in the lvcher and Constitutional Court cases 
were reported to the Peruvian State on September 27, 1999, and returned to the Court the 
same day. By letter dated October 1, 1999, Peruvian Foreign Minister Fernando de 
Traznegies Granda, Minister of Foreign Affairs, addressed the Secretary General of the 
OAS in the following terms: 


| am honored to address Your Excellency to inform you that the Inter-American Court of 
Human Rights, on September 27, sent two texts to the Peruvian State called "judgments on 
jurisdiction" with respect to two cases over which it claims to have jurisdiction. 


On September 29, the Government of Peru has answered that the Peruvian State is not a 
party to the proceedings in question, and that it does not consider the above-referenced 
communication as notice.... 


45. The international community, through civil society organizations, 
governments, legislatures, and international organizations, expressed its rejection of the 
position taken by the Peruvian Government vis-a-vis its international obligations.'* In 
addition, a large number of Peruvian individuals and organizations rejected the claimed 
withdrawal. 


'* For example, UN organs, several governments, the European Union, and the European Court of Human Rights. 
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D. FRIENDLY SETTLEMENTS 


. 46. During 1999, the State created the Special High-Level Commission (CEAN: 
Comisién Especial de Alto Nivel) to establish a more fluid and effective relationship with 
the mechanisms of the inter-American human rights system in the effort to identify 
concrete solutions to the cases submitted to these organs. In this context, it is noted that 
the CEAN has pursued initiatives for friendly settlement agreements. These initiatives 
yielded their first successful results in the agreement reached in Case 12.041. 


47. Similarly, negotiations were held in the framework of the above-noted 
friendly settlement process, including Case 11.166, 11.756, 12.084, and 12.191, among 
others. 


E. CONCLUSIONS 


48. Peru's refusal to carry out the decisions of the Inter-American Court, 
whether prior to or after Peru's attempt to remove itself from the Court's contentious 
jurisdiction, goes to the very essence of international law, i.e. good-faith performance of 
treaty obligations. 


49. The Inter-American Court is the judicial organ of the system enshrined in the 
American Convention. Once its contentious jurisdiction has been accepted, its decisions 
are not subject to interpretation by the domestic jurisdictions of the States parties, as 
provided for in their own respective legal orders. It is the State's duty to adopt, “in 
accordance with its constitutional processes and the provisions of [the American] 
Convention, such legislative or other measures as may be necessary" to give effect to the 
rights and freedoms set forth in the Convention. 


50. The Commission affirms that, after having voluntarily undertaking to respect 
the norms of the American Convention without reservations, the Peruvian State is fully 
obliged to carry out the judgments handed down by the Inter-American Court of Human 
Rights. Peru is not authorized to invoke its domestic law, nor its effort to remove itself 
from the contentious jurisdiction of the Court, as an impediment to compliance with the 
judgments of the Inter-American Court. The Commission considers it beyond doubt that 
the failure of the Peruvian State to comply with judgments of the Inter-American Court 
constitutes flagrant contempt of international law. 


F. RECOMMENDATIONS 


51. The State, in its response to the report, reiterates the arguments it made in 
due course before the Inter-American Court, calling into question its jurisdiction. As the 
Court has made pronouncements on this issue, there is no need to reiterate the 
Commission's arguments, which were presented in due course. One should cite Article 68 
of the American Convention, which reads: "The States Parties to the Convention undertake 
to comply with the judgment of the Court in any case to which they are parties. 
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moreover, it is a fundamental principle of public international law that treaties must be 
respected (pacta sunt servanda) Based on the foregoing, the Commission makes the 
following recommendations to the Peruvian State: 


12 That the Peruvian State desist in its position of not complying with its freely- 
contracted international commitments, challenging the jurisdiction of the Inter- 
American Court of Human Rights. 


Ze That the Peruvian State fully comply with the decisions of the Inter-American 
Court of Human Rights. 


CHAPTER IV 


POLITICAL RIGHTS 


A. INTRODUCTION - 


ss Inter-American legal doctrine, as it has evolved, has placed great emphasis 
on the existence of a direct relationship between the exercise of political rights and the 
concept of democracy as a way of organizing the state, which, in turn, presupposes the 
observance of other fundamental human rights. In effect, the concept of representative 
democracy is based on the principle that popular sovereignty vests in the people, and that 
it is in the exercise of that popular sovereignty that they elect their representatives to hold 
power. These representatives, moreover, are elected by the citizens to adopt certain 
measures that require political decisions, which implies, in turn, that there has been a 
wide-ranging debate on the nature of the rights to be expressed during that debate among 
organized political groups who have been able to exercise their right to public assembly. 
The effective observance of the rights to express oneself during this debate, to associate 
and to assemble, requires a legal and institutional order in which the laws come before the 
will of the rulers, and in which there are checks and balances among the various 
institutions for the purpose of preserving the pure expression of the popular will, i.e., it 
requires the effective observance of the rule of law.’ 


es, The Santiago Declaration, adopted in 1959 by the Fifth Meeting of 
Consultation of Ministers of Foreign Relations of the OAS member states set forth as some 
of the attributes of the democratic system that "the governments of the American 
republics should be the result of free elections," that the "perpetuation in power, or the 
exercise of power without a fixed term and with manifest intent of perpetuation, is 
incompatible with the effective exercise of democracy," that "the systematic use of 
political proscription is contrary to American democratic order," and that "freedom of the 
press, radio, and television, and, in general, freedom of information and expression, are 
essential conditions for the existence of a democratic regime." 


Be Both before, during, and after its on-site visit, the Commission has received 
numerous complaints about alleged human rights violations in Peru. Some of these 
complaints refer to the exercise of power by the President of the Republic and the 
President of the Congress, where the party in government holds the majority of seats. In 
this respect, it has been alleged that the Executive and Legislative branches have used 
their powers in order to adopt measures contrary to the Constitution and have interfered 
unduly with the functions of other autonomous constitutional organs to the detriment of 
citizens’ human rights, for the apparent purpose of ensuring the re-election of President 


Fujimori. 


ee 


1 IACHR, Annual Report 1990-1991, p. 521. 
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4. The complaints received indicate that the security forces increasingly 
participate in the decisions of government.” The repeated complaints about wiretaps on the 
telephones of prominent political opposition figures and journalists, the harassment of and 
threats against the media, and talk of expanding the military jurisdiction, suggest that the 
influence of the Armed Forces, far from diminishing with the successful dismantling of the 
armed dissident groups, has grown and even penetrated sectors traditionally free from 


such interference. 


5. The complaints received by the Commission indicate that the 1992 
institutional crisis was overcome thanks to the commitment by the President to call 
elections, submit the new Constitution to a referendum, and move the country towards 
democracy. The election of President Fujimori in 1995 occurred in the conditions and 
framework of the timeline provided for in the new Constitution. 


6. In the late 1990s and the first months of the new millennium, the national 
emergency appears to have passed. Except for isolated incidents, the armed dissident 
groups have been brought under control. Nonetheless, the Executive and the majority in 
Congress appear to continue a process of concentrating power that has accentuated 
aspects of authoritarianism. Accordingly, several sectors of civil society with a legitimate 
interest in consolidating democratic institutions and bolstering the rule of law and respect 
for the human rights of all inhabitants of Peru have called the Commission's attention to 
the situation that affects the full exercise of the political rights protected in the American 
Convention. 


a In Peruvian constitutional law, the main function of the Constitutional Court 
is to oversee the constitutionality of the acts by the other branches of government. 
Nonetheless, the separation of powers has been gravely undermined due to the limitations 
imposed on the functioning of the Constitutional Court, which were already the subject to 
analysis in Chapter II of this Report. 


8. The constraints on the Constitutional Court crippled checks on the arbitrary 
exercise of power by the other branches of government. In those cases in which it has 
been able to issue a judgment, the Court's decisions have been ignored by the political 
authorities. The most worrisome example is the failure to carry out the decision of the 
Court by declaring that the Law on Authentic Interpretation does not apply to the electoral 
situation of President Fujimori, and therefore is blocking him from seeking a third term in 
the 2000 elections. 


9. As for political rights in particular, the American Convention provides at 
Article 23 that all citizens have the right to participate in the conduct of public affairs, 
directly or through freely chosen representatives; and the right to vote and to be elected by 
secret ballot, thereby guaranteeing the free expression of the will of the voters, and to 


2 One expression of the military interference perceived by public Opinion is to be found in the statements by former 
president and retired general Francisco Morales Bermudez, who on December 13, 1999 told a television station that the high 
command of the Army constitutes a "high command of military power that engages in group politics." See "Ejército rechaza 
declaraciones del general Morales Bermudez," El Peruano, December 14, 1999. 
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have access, in general conditions of equality, to the public service of one's country. It 
should be noted that the State may regulate the exercise of these rights only for reasons of 
age, nationality, residence, language, educational level, civil or mental competence, or 
conviction, by a judge with jurisdiction, in criminal proceedings. 


10. Article 31 of the Constitution of Peru establishes the right to vote and to 
freely choose one's representatives, pursuant to the conditions and procedures provided 
for in the corresponding organic law and that citizens have the prerogative to participate in 
public matters by referendum, legislative initiative, removal or revocation of authorities, 
and an action for accountability (demanda de rendiciébn de cuentas). Article 32 of the 
Constitution provides that matters regarding the total or partial reform of the Constitution, 
the approval of norms with the rank of law, municipal ordinances, and issues relating to 
the process of decentralization may be submitted to a referendum. 


dy tes In light of these standards, a series of problems regarding the enjoyment of 
political rights in Peru are particularly worrisome. This concern revolves primarily around 
the lack of effective constitutional review over legislative acts introduced and adopted by 
the governing party for the purpose of perpetuating itself in power; administrative and 
legislative acts aimed at impeding the exercise of citizens’ rights to political participation; 
and the actions to harass the presidential candidates presented by the opposition, and 
other political figures. 


B. CONSTITUTIONAL REVIEW v. RE-ELECTION 


12. The 1979 Constitution prohibited the immediate re-election of an incumbent 
president. Mr. Fujimori was elected president for the first time in 1990, while the 1979 
Constitution was in force. The 1993 Constitution, whose content the President and his 
political allies played a key role in framing, provides for one-time immediate re-election, 
which made possible Mr. Fujimori's first re-election for a second five-year term, in 1995.° 
In 1996, the Congress passed Law No. 26,657--the Law on Authentic Interpretation-- 
which allowed President Fujimori to run for election for a third consecutive term in the year 
2000. 


13; The Law on Authentic Interpretation provides that the election of Mr. 
Fujimori as President in 1990 was under the 1979 Constitution, and therefore should not 
be counted for the purposes of the one-time re-election provided for in the 1993 
Constitution.* Following this reasoning, the 1995 election, in which President Fujimori was 
elected for a second presidential term, should be understood as the first election, and 
therefore his possible re-election in the year 2000 would be his first and only re-election, 
which would be allowed by the new Constitution. 


3 The National Elections Board, in 1994, handed down Resolution No. 172-94-JNE, which characterized Alberto 
Fujimori's candidacy in 1995 as a re-election. 

4 See, e.g., "Primer Ministro dice que Constitucién permite reeleccién de Fujimori," Agence France Press, October 
28, 1999. 
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14. In May 1997, the Bar Association presented in the Constitutional Court a 
complaint regarding the unconstitutionality of said law. In its ruling, the Constitutional 
Court established that under the 1993 Constitution, President Fujimori could not be a 
presidential candidate in the 2000 elections. The response of Congress to the review of 
the constitutionality of this statute was to remove the three judges who signed it. Since 
then, the Court, for lack of quorum, has not been able to exercise its main function of 
reviewing the constitutionality of legislative acts emanating from the legislative and 
executive branches.® As analyzed below, the constitutionality of this candidacy has also 
been the subject of debate in Peru. 


hee In its observations to the draft of this report, the Peruvian State indicated 
that "the three judges removed, as the majority indicated in the Law, and in violation of 
due process, appeared to be applying diffuse control to review the constitutionality of 
laws, addressing not a specific case, but a hypothetical case... By this resolution, the 
three judges gave the label of concrete case to what was no more than a hypothetical at 
that time, January 3, 1997, in order to declare, in anticipation, that Law No. 26,657 did 
not apply to the President of the Republic." In this respect, the IACHR received a 
complaint on the removal of the judges of the Constitutional Court, and after processing 
the case issued a report under Article 50 of the American Convention, concluding that in 
removing the judges Peru had violated several human rights set forth in the American 
Convention. In its report, the IACHR made recommendations to the Peruvian State, and as 
the Peruvian State failed to comply with those recommendations, the Commission 
submitted the case to the Inter-American Court of Human Rights, where it is currently in 
the merits phase. 


C. STATE INTERFERENCE IN THE EFFECTIVE EXERCISE OF THE RIGHT TO 
CITIZEN POLITICAL PARTICIPATION 


16. As analyzed supra, the Peruvian Constitution grants citizens the right to 
express themselves politically, and to participate in organizing a referendum to make their 
will known.® Law No. 26,300 (1994) regulated this process, establishing that the request 
for referendum should be made by at least 10% of the national electorate. Civil society 
undertook to organize a consultation on whether it was necessary to stick to the letter of 
the Constitution, or interpret it so as to allow a new re-election of the President. Once it 
was learned that this initiative was under way, the Congress adopted, and the Executive 
promulgated, Law No. 26,592, modifying the conditions for exercising this right, making 
them more burdensome. According to this law, the referendum is conditioned on a 
legislative initiative that must be approved by favorable vote of 38 of the 120 members 
(two-fifths) of the legislature. This law was challenged before the Constitutional Court; 


5 In its observations to the draft version of this report, Peru noted that "the pro-government majority in the 
Congress has attempted on several occasions to reconstitute the Constitutional Court, but the minority political groups have 
opposed this. Unfortunately, a special majority of two-thirds of the legal number of members of Congress is needed to 
appoint the replacements for the judges who were removed, yet the level of consensus needed to win that many votes is not 
to be found. 


® Specifically, Articles 2(17) and 31 of the 1993 Constitution provide for the right to referendum. 


LTS 


nonetheless, the initiative to have it declared unconstitutional was frustrated by the 
negative vote of just two of the judges. 


17. The civic group Foro Democréatico organized, under the above-noted Law No. 
26,300, a campaign on behalf of the referendum to revoke Law No. 26,657 (the Law on 
Authentic Intepretation) that would enable President Fujimori to run for the third time in the 
year 2000. On September 3, 1996, the organizers asked the National Electoral Procedures 
Office (ONPE), to deliver to them a copy of the electoral records which would enable them 
to begin to obtain the number of votes required. The ONPE, through Resolution No. 
69/96J/ONPE, of September 10, 1996, resolved that the organizers of the referendum 
should meet the requirements of Law No. 26,592, and denied them the copy of the 
electoral records. The organizers recurred to the National Elections Board, which is the 
highest-ranking organ on electoral matters. Through Resolution No. 491-96-JNE, the JNE 
voided the ONPE resolution and authorized the delivery of the electoral records to the 
petitioners, so they could begin to collect signatures. 


18. On October 11, 1996, the parliamentary majority approved Law No. 26,670, 
aimed at modifying Law No. 26,300, which regulates the referendum. Through Law No. 
26,670, the Congress eliminated the possibility of derogating laws by referendum, and the 
initiatives under consideration at the time were subject to the favorable vote of 38 
members of the legislature. On October 18, 1996, through Resolution No. 111-96- 
J/ONPE, the ONPE indicated to the organizers that they should carry out Law No. 26,670. 
In addition, in this case the organizers recurred to the National Elections Board, which, 
through Resolution No. 630-96-JNE, of October 30, 1996, voided the ONPE resolution by 
which Law No. 26,670 does not apply to the popular consultation regarding the election of 
the president, which was being organized by the Foro Democrético. This decision is final 
and firm, i.e., not subject to any appeal. 


noe Despite these obstacles, the organizers of the referendum dedicated 18 
months to meeting the requirements imposed by Congress, and by July 16, 1998, they 
had collected 1,441,535 signatures of persons interested in a referendum to derogate Law 
No. 26,657, called the Law on Authentic Interpretation. 


20. The review of the validity of the signatures should be performed by the 
ONPE, as stipulated in Law No. 26,300. Manuel La Torre Bardales, former legislator with 
the majority party, submitted a motion of opposition (recurso de oposicién) to the ONPE, 
adducing that the referendum process had never been initiated, since the prior approval of 
48 members of the legislature had not been obtained, ignoring the resolution of October 
30, 1996, of the National Elections board, which was res judicata. On August 9, 1998, 
the ONPE found admissible the written submission of La Torre Bardales and suspended the 
referendum process until Congress completed its approval procedure. The Foro 
Democrético turned once again to the National Elections Board. The make-up of the JNE, 
however, had been modified as a result of manipulation by the organs in charge of electing 
the members of the Board. On August 20, 1998, by majority, the Board, in a decision not 
subject to appeal, affirmed the decision of the ONPE to refer the matter to the Congress, 
where there must be a favorable vote of at least 48 members for the referendum process 
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to be able to continue, despite the above-noted decision of the Board, two years earlier, by 
which the matter had become res judicata. 


21. On August 27, 1998, the legislative majority frustrated the referendum by 
just three votes: 45 votes in favor, and 67 against.’ The information concerning these 
acts was widely disseminated in the Peruvian press, and the leadership of the Foro 
Democrético lodged a complaint with the Commission, alleging that the Peruvian State, by 
means of the ONPE, had violated certain articles relating to the political rights enshrined in 
the American Convention. 


D. ACTIONS TO HARASS OPPOSITION PRESIDENTIAL CANDIDATES AND 
OTHER POLITICAL FIGURES 


22. The complaints received by the Commission indicate that the Intelligence 
Service (SIN) has been used to harass members of the opposition by wiretapping, 
espionage, and physical surveillance. In addition, reference has been made to arrest 
warrants issued by the military courts and apocryphal threats. 


23. ©The Commission has been informed that the two most important opposition 
candidates, Alberto Andrade and Luis Castaneda Lossio, and their partisans, have suffered 
a series of attacks and incidents of harassment since the outset of their campaigns.® On 
December 16, 1999, Alberto Andrade, the current mayor of Lima, denounced that his 
followers were being subjected to a sort of "terrorism by defamation" ("terrorismo de 
imagen") by the State. This is the case of Congresswoman Beatriz Merino, who is alleged 
to be the victim of "political persecution" for a supposed cut in the pay of a former 
worker.® Candidate Andrade explained the harassment of the congresswoman to the press 
in the following terms: 


Since she became a member of Congress, she has been subjected to physical surveillance, 
persecution, and slander. For more than one year my group has been facing a campaign to 
demolish its leaders and individuals, an action of political annihilation, because they are trying 
to discredit the individuals, they take aim at their honor in order to infuse fear and wage 
political terrorism through the pro-government press. 


. the Government uses the same tactics used by the terrorists: following, total physical 
surveillance, the political annihilation of those who aspire to positions in the Government ... if 
Abimael Guzman held that except for power, all else is an illusion, the present government 
said that except for the second re-election, the rest is an illusion. '° 


7 In its observations on the draft version of this report, the State noted that “those thwarting the referendum 
initiative were minority members, who abstained from voting or attending the meeting at which the initiative was to be 
approved. (...) Consequently, if the promoters of the initiative were members of the Opposition, it was up to them to obtain 
the votes of at least 48 of the 53 congresspersons forming the opposition bloc in the Congress to take proper advantage of 
the fact that the minimum vote for submitting a legislative initiative to a referendum had been reduced under Act No. 26592 
to only two-fifths of the statutory number of congresspersons.” 


® The aggressive acts are also denounced against former presidents, see, e.g., "Gobierno intenta impedir ingreso de 
Alan Garcia a Pert," La Republica, October 22, 1999. 


° "Somos Perti reclama por persecuci6n a miembros," El Comercio, December 16, 1999. 
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24. As indicated to the Commission, the candidate to the presidency and leader 
of Solidaridad Nacional, Luis Castafeda Lossio, has also been the victim of attacks.'’ On 
December 6, 1999, Mr. Lossio, in the presence of Rocio Villanueva, representative of the 
Office of the Human Rights Ombudsman, turned over an intelligence agent assigned to 
follow him and his family, at the police station at La Molina.’ 


25, CastaNeda Lossio improvised a press conference at the daily newspaper 
Liberacién, in the presence of his wife, Rosario Pardo, and his two children, Luis (14) and 
Daria (9), while the intelligence agent, a member of the National Police dressed as a 
civilian, said nothing, refusing to talk with journalists and avoiding having his picture 
taken.'* Castafieda, visibly indignated, displayed a radio device, and turned it on for the 
press to verify that police technology was being used to track his movements. '* 


26. The State's response was to designate Mr. Antenor Cérdova Diaz, ad hoc 
prosecutor, to investigate whether Castafeda Lossio committed the crime of kidnapping 
when he held Peruvian National Police non-commissioned officer David Pinedo Torres , for 
almost three hours, thereby confirming the participation of a state agent in the physical 
surveillance of an opposition candidate.'® Cérdoba Diaz, in charge of the 13th Provincial 
Criminal Prosecutor's Office of Lima, was appointed by the Executive Commission of the 
Public Ministry, presided over by Ms. Blanca Nélida Colan Maguifo, in a resolution 
published in the official daily El Peruano.'® It should be noted that the legislation in force in 
Peru penalizes the crime of kidnapping with penalties of 10 to 15 years in prison (Article 
152 of the Criminal Code). The penalty increases to 25 years, it notes, in cases in which 
the person held is a public official, civil servant, or diplomatic representative. 


ZT Presidential candidate Luis Castafieda Lossio formally lodged a criminal 
complaint with the Public Ministry against PNP non-commissioned officer David Pineda 
Torres and PNP lieutenant Juan Martin Ruiz for alleged offenses against individual liberty 
and privacy, abuse of authority, and offenses against the electoral process.'’ It was argued 
that the two members of the police are part of the team assigned by the National 
Intelligence Service (SIN) to maintain physical surveillance of and harass him and his family 


11 "Nuevo sondeo favorece a Fujimori con 43%," Expreso, December 8, 1999. Previously, Mr. Castafieda Lossio 
had denounced acts of harassment and persecution against him alleged by members of the National Police. See, "Castafieda 
present6 videos que muestran hostilizacién en su contra," Gestién, October 9, 1999. 


12 ""Abusar no es de hombres’ le dice Castafieda a Fujimori," La Republica, December 6, 1999. 
id. 
Us! Thal, 


18 The Vice-President of Congress, Ricardo Marcenaro, of the party C-90-NM, commented that "Luis Castafeda 
Lossio should take better care of his nerves and not believe that every person passing through the door of his house is after 
him." See, "Castafieda debe cuidar mejor sus nervios,” Expreso, December 9, 1999. 


16 Ad hoc prosecutor Cérdoba Diaz received a complaint from the mayor of Lima a few weeks prior to this event to 
investigate a smear campaign against him by the sensationalist daily papers, but as soon as a Court of Public Law issued 
protective orders on behalf of the editors of those newspapers, the prosecutor archived his inquiries. See "Fiscal ordena 
investigar a Castafieda por secuestro de agente del SIN," by César Romero Calle, La Republica, December 8, 1999. 


17 "Eormaliza denuncia contra policia secuestrado," Expreso, December 9, 1999. 
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members. The defense counsel has recused prosecutor Cérdova Diaz, for having already 
given an opinion against Mr. Castafeda, "laying responsibility on him, before concluding 
the respective investigations, supposedly for kidnapping."'® The request was made "to the 
judge, so that, should he deem it appropriate, he might withdraw from the case" and to 
the Public Prosecutor, Miguel Aljovin Swayne.'® 


28. On December 9, 1999, President Fujimori announced that the case was 
closed by decision of prosecutor Antenor Cérdova Diaz, who archived the investigation 
against presidential candidate Luis Castafieda, considering that the person detained by the 
candidate's bodyguards did not present the corresponding criminal complaint.2° The 
candidate, Castaneda Lossio, lamented that the investigation into the holding of police 
officer Pinedo Torres was brought to a standstill, and declared: 


If the proceeding was already begun with the appointment of the prosecutor, and it is 
assumed that the Office of the Public Prosecutor is an autonomous institution, how can the 
President, from one day to the next, set aside a proceeding? Neither my family or | want this 
matter to be set aside, because it would appear to be a courtesy, a virtuous and gratuitous 
act [on the part of Fujimori].2' 


He He added that he will not withdraw the complaint presented for the alleged 
violations of privacy, abuse of authority, and interference with the electoral process.”? 


30. On February 2, 1995, Mrs. Susana Higuchi Miyagawa de Fujimori alleged 
before the Commission that the Republic of Peru, through the National Elections Board, had 
violated Article 23 of the American Convention on having impeded her, arbitrarily and 
illegally, from running as a candidate for the independent group "Armonia Frempol" for 
Peru's Democratic Constituent Assembly.?° 


31. Mrs. Higuchi alleged that the JNE was not willing to register the list of 
candidates to Congress for the independent group "Armonia Frempol," her political party, 
due to discrimination against her, and that there was no simple and prompt remedy to 
which she could have recourse. According to Mrs. Higuchi, there is no "effective" judicial 
remedy in the Peruvian legal order that could have been pursued against the JNE resolution 
that rejected her application to register. Even though Article 200(2) of the 1993 Peruvian 
Constitution provides that the amparo action protects the right to political participation, 
Article 142 of the Constitution provides: 


UST taf. 

US) fay. 

20 "Caso Castafieda totalmente cerrado," Expreso, December 9, 1999. 

2! "Castarieda: Fujimori no me hace ningun favor al detener investigacién," Gestién, December 10, 1999. 
22 Id, 


?3 Susana Higuchi was the wife of President Alberto Fujimori. 
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The rulings of the National Elections Board on electoral matters are not subject to judicial 


review, Nor are those of the National Council of the Judiciary in respect of the evaluation and 
ratification of judges. 


32. In addition, Article 181 of the Constitution provides: 


The plenary of the National Elections Board weighs the facts with criteria of conscience, and 
rules pursuant to the written law and the general principles of law. In matters dealing with 
elections, referenda, or other types of popular consultations, its resolutions are final, 
definitive, and not subject to review. They are not subject to any appeal. 


33. In view of these constitutional provisions, the Commission considered that 
Peru's legal order did not have any domestic judicial remedy that the petitioner could 
invoke, which is a per se violation of Article 25(1) of the American Convention, on 
depriving citizens of "the right to simple and prompt recourse, or any other effective 
recourse, to a competent court or tribunal for protection against acts that violate his 
fundamental rights." 


34. The Commission described the issue to be resolved in the following terms: 
"the issue raised in this case consists of establishing whether the National Elections Board, 
in failing to register the list of candidates for the National Congress, headed by Mrs. 
Susana Higuchi de Fujimori, due to defects of form, after having published said list, in 
accordance with Article 89 of the Organic Electoral Law, violated the rights set forth in 
Articles 23 and 24 of the American Convention."”* 


35. The Commission noted: "With reference to the laws prohibiting review of the 
resolutions issued by the National Elections Board 'with respect to the political rights of 
citizens, for instance, to vote or be elected," the Commission is of the opinion that one 
essential aspect of due process is the right to have the legality of any decision that 
imposes an irreparable charge on a person examined or re-examined, as well as when that 
charge affects fundamental rights or freedoms, such as the right contemplated in Article 
23 of the American Convention, in the instant case."?° Accordingly, the Commission 
reached the following conclusion: "In the present case, by virtue of the fact that JNE 
decisions are not subject to review or control of any kind, under Peruvian law, and in view 
of the non-judicial nature of that organ, the Commission finds that protection of political 
rights is not guaranteed."”° 


36. The Commission recommended to the Peruvian State that it adopt the 
necessary measures to modify the provisions of the domestic legal order that impede 
political participation in Peru, granting "the right to simple and prompt recourse, or any 
other effective recourse ... against acts that violate [one's] fundamental rights" as provided 


24 Report No. 119/99, Case 11.428, Susana Higuchi Miyagawa (Peru), [ACHR, Annual Report 1999. 


call (2 
28 Jd). 
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for in Article 25 of the Convention, or at least an effective remedy before the electoral 
authority.”’ 


37. The State responded that it had drawn up proposed legislation to create 
within the National Elections Board a structure prior to its plenary to be entrusted with 
determining, in the first instance, the acceptance or rejection of the registration of the 
political organizations and candidates. The decisions of that entity would be subject to 
challenge before the plenary of the National Elections Board, which would render the final 
decision. The State added that the respective proposed legislation was drawn up by the 
Ministry of Justice and sent to the National Elections Board, for the JNE to submit it to the 
Congress, as it has competence to do so, pursuant to Article 138 of the Peruvian 
Constitution. The proposed legislation was submitted to the Peruvian Congress, but was 
not approved. Accordingly, the Commission approved its report on the case, which will be 
published in its Annual Report. 


E. THE USE OF WIRETAPS 


38. |The Commission has learned of the systematic wiretapping of the telephones 
of opposition political figures and journalists critical of the present government. The 
wiretapping and transcription of phone conversations was alleged to have affected 
Ambassador Javier Pérez de Cuéllar, former Secretary-General of the United Nations, 
members of the opposition in Congress, such as Mrs. Anel Townsend, Mr. Jorge 
Avendanio, Mr. Fernando Olivera, and Mr. Jorge del Castillo, among others. 


39. On July 13 and August 3, 1997, on the television show "Contrapunto," 
journalist Rossana Cuevas presented two agents of the National Intelligence Service (SIN) 
involved in the wiretapping plan. They described the plan in detail, and provided 
compelling evidence, such as tape recordings and transcripts of conversations. 


40. Apparently, the SIN's objective on wiretapping the telephones of politicians 
and journalists was to obtain information on their general activities, private lives, and 
movements, etc., for the purpose of using it against them if necessary. It has been 
denounced that based on the information obtained, elements linked to the SIN threatened 
journalists with kidnapping or assassination if they disseminated information contrary to 
the interests of the government. In effect, the wiretaps were apparently used to determine 
the movements of journalists who were the victims of assaults, beatings, and robbery of 
their equipment by individuals linked to the SIN. The so-called "Plan Bermuda" also 
appears to have been prepared based on the information obtained in this manner; it 
apparently consists of planning assassinations of journalists not to the liking of the present 
government. 


41. The Commission has been informed that notwithstanding the complaints 
made before the judicial authorities, the investigations have not yielded any results, and 
that at this time the SIN continues its Wiretapping activities with impunity. It has also 


std, 
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been noted that certain congressional committees have undertaken "investigations" on 
their own that have ended in accusations against those who denounced the wiretaps.7® 


F. INTIMIDATION 


42. The well-known case of the assassination of Mariela Barreto Riofano could 
exemplify the problem of intimidation in Peru. Mariela Barreto Riofano, an agent with the 
Army Intelligence Service (SIE), was savagely murdered and quartered in 1997. 


43. In Peru, public information circulated according to which former agent 
Barreto had provided information on the location of the remains of a professor and nine 
students from the Universidad Nacional "Enrique Guzman y Valle," who had been 
assassinated in July 1992 in La Cantuta, Lima, to journalists from the magazine "S/." The 
IACHR currently has a complaint before it regarding this matter, in the context of the 
individual case system. 


44. Another notorious case in Peru has to do with Mrs. Leonor La Rosa 
Bustamante, former agent with the Army Intelligence Service (SIE). It has been alleged 
that Mrs. Rosa Bustamante was detained on February 11, 1997, and held in the cellars of 
the SIE located in the Army Headquarters (Cuarte/ General), where she was savagely 
tortured, apparently for having revealed certain operational plans of the SIE known as 
"Bermuda," "Narval,”" and "El Pino." These plans were allegedly aimed at intimidating and 
silencing journalists, media outlets, and opposition figures. 


45. Another example of intimidation of persons whose activities are considered 
contrary to the interests of the Government is the well-known case of Mr. Baruch lIvcher 
Bronstein. Mr. lvcher was born in Israel and acquired Peruvian citizenship in 1984. One of 
the advantages inherent in Peruvian nationality is the right to own shares of companies 
that hold concessions for operating television stations in Peru. Baruch lvcher owns 
53.95% of the capital of the Compajfija Latinoamericana de Radiodifusién, which operates 
Channel 2 - "Frecuencia Latina." Mr. |vcher was the president of that company, and in 
that capacity he was authorized to make editorial decisions regarding programming. 


46. In April 1997, Channel 2 carried a series of newscasts on acts of torture 
alleged to have been perpetrated against Leonor La Rosa Bustamante by members of the 
SIE, the multi-million dollar income of Mr. Viadimiro Montesinos Torres, adviser to the 
Intelligence Service, and on alleged human rights violations by state agents. 


47. Soon thereafter, in July 1997, a resolution was issued voiding Baruch 
lvcher's nationality. In August 1997, a judge suspended Mr. Ivcher's property rights in 
respect of all his shares in the Compania Latinoamericana de Radiodifusién, prohibited the 


28 The Parliamentary Committee for National Defense, Internal Order, and Intelligence, chaired by pro-government 
member of the legislature Martha Chavez, concluded, after months of investigation, that interference in the telephone 
communications of politicians, businesspersons, and journalists denounced by Channel 2 in 1997 had not been done by the 
National Intelligence Service. The legislative committee recommended that a judicial investigation be initiated against the 


journalists who had denounced these acts. 
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transfer of those shares, in any form allowed by the legislation, and revoked his 
appointment as president of the company. Once Mr. Ivcher was separated from Channel 
2, it changed its editorial line and ceased informing the public on events unfavorable to the 


government, such as human rights violations by state agents. 


48. The State brought other judicial actions, both civil and criminal, not only 
against Mr. !vcher, but also against his wife, daughters, and employees, attorneys, and 
other persons close to him. In response to this situation, Mr. Ilvcher filed a complaint with 
the Inter-American Commission. 


49, In December 1998, the Inter-American Commission issued a report on the 
merits of the case in which it determined that the Peruvian State had violated the rights to 
nationality, due process, freedom of expression, property, and effective judicial protection, 
enshrined in the American Convention, to the detriment of Mr. Ilvcher, and made several 
recommendations to the Peruvian State. Next, the IACHR sponsored an effort to reach a 
friendly settlement in the matter, which ultimately failed. 


50. On March 31, 1999, the Commission submitted the case to the Inter- 
American Court, asked that the State be ordered to re-establish and guarantee Mr. Ivcher 
Bronstein the full enjoyment of his rights, in particular the right to full and unconditional 
recognition of his Peruvian nationality, with all the corresponding rights and attributes; the 
restitution of his rights with respect to the company; cessation of acts of persecution and 
harassment against him and persons close to him; and compensation for the harm caused. 
As of the date this report was approved, the case was still pending before the Inter- 
American Court. As will be analyzed in the corresponding chapter, shortly after the 
submission of this case to the Inter-American Court, the State claimed to withdraw its 
recognition of the Inter-American Court's contentious jurisdiction with a political 
justification having to do with the treatment of the antiterrorist legislation. Nonetheless, 
the Ivcher case has never been linked directly or indirectly to terrorism, not even by the 
State. Consequently, the international community legitimately aspires to see the 
Government of Peru comply with its international commitments and at the same time 
display consistency with its own justifications. 


G. SITUATION PRIOR TO THE 2000 ELECTIONS 


bale In the draft report sent to the Peruvian State on March 13, 2000, the 
Commission set forth the following considerations and recommendations with respect to 
political rights in Peru, in the context of the elections called for April 9, 2000: 


CONSIDERATIONS 


[50]. The foregoing analysis indicates that notwithstanding the Government's 
statements aimed at laying the groundwork for a clean and transparent electoral process, in 
practice the opposition candidates are subject to harassment and intimidation, without having 
the guarantee of an effective remedy before the national courts. 
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[51]. The elements analyzed suggest that this power has been visibly used to 
make it possible to perpetuate the current authorities in power and to deter other political 
actors from participating in the elections, or to diminish their chances of success. 


[52]. In effect, initiatives perceived as "threats" to the candidacy of Mr. Fujimori 
to a third term as the President of Peru have been thwarted. Specifically, the legality of 
President Fujimori's candidacy in the 2000 elections has been the subject of scrutiny and 
decisions by the oversight organ control provided for in the Constitution. Nonetheless, the 
Executive has used the means available to it to block any calling into question of the 
constitutionality of the candidacy [which was finally made official in December 1999]. For its 
part, the initiative from civil society, aimed at derogating the Law on Authentic Interpretation-- 
the application of which makes possible Mr. Fujimori's candidacy in the presidential elections 
of 2000--was also rejected by the Congress. 


[53]. |The Commission is extremely concerned about what it considers to be 
episodes constituting serious interference in the exercise and enjoyment of political rights in 
Peru. In this regard, the Commission notes that on December 7, 1999, former members of 
the National Elections Board (JNE) stated that there were no guarantees for the electoral 
process, nor clear and transparent conditions for the elections.”° 


Recommendations 


[54]. By virtue of the foregoing analysis, the IACHR makes the following 
recommendations to the Peruvian State: 


(1) That it adopt measures to make the electoral process more transparent. 


(2) That it adopt measures so that the regulations of the right to vote and to be elected 
include the broadest and most participatory access possible to candidates in elections. 


(3) That it adopt measures to guarantee the electoral organs the independence they need 
so that their decisions are respected. 


(4) To cease the harassment of opposition candidates and to investigate and punish the 
persons responsible for it, including the authorities of the SIN, to guarantee the greatest 
possible transparency in the electoral process. 


H. THE 2000 ELECTIONS 


OZ. On November 22, 1999, President Alberto Fujimori issued Supreme Decree 
No. 40-99-PCM, and called general elections, to be held April 9, 2000, to elect the 
President of the Republic, Vice-Presidents, and members of Congress, for the 2000-2005 
term. On December 27, 1999, as seemed predictable, the candidacy of President Alberto 
Fujimori was registered for a third presidential term, pursuant to the application submitted 
by an alliance of political parties (Peru 2000). As this candidacy was challenged before the 
National Elections Board (JNE), the JNE, with the judges and majorities that made the 
results equally predictable, handed down its judgment on December 31, 1999, and 
dismissed the challenges voiced to Alberto Fujimori's candidacy to the presidency. 


me 


22 "No hay medidas que brinden confianza a candidatos y ciudadania en general," La Republica, December 8, 1999. 
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53. With that decision of the National Elections Board, the Government sought 
and to a point, in certain sectors, succeeded in focusing the discussion on the legitimacy 
of his re-election on the results of the elections. The IACHR deems it important to note 
that an analysis of the legitimacy of President Fujimori's election for a third term that fails 
to take account of questions raised based on the Peruvian Constitution is incomplete. In 
this respect, the Human Rights Ombudsman of Peru has indicated that 


The 1993 Constitution modified the 1979 Constitution, which established a five-year 
presidential term with no immediate re-election. Under the possibility allowed by the 
Constitution in force, the presidential term may extended to a maximum of 10 consecutive 
years, it being impossible for a citizen to run for the presidency three times in a row or more. 
In the view of the Office of the Human Rights Ombudsman, and in light of the Constitution, 
this provision cannot be eluded by any law that allows a presidential term of 15 years 
continuously.... 


The ruling of the JNE is final.... This does not, however, do away with the questioning 
derived from what has been called the factory defect with which this process has been 
born.°° 


54. In that context of serious and well-grounded questioning of the legitimacy of 
the governing party candidate's quest for a third term, the election campaign was marked 
by abuses and arbitrary acts, which would lead to the legitimacy crisis provoked by the 
serious questioning of the election results by several countries and organizations--Peruvian 
and international--including the OAS, which played a very important observation role 
through the Electoral Observation Mission. In this respect, it is important to note that the 
Peruvian State had previously signed an agreement with the General Secretariat of the 
OAS to observe the elections. In carrying out that agreement, the Secretary General of the 
OAS designated Mr. Eduardo Stein, former Minister of Foreign Affairs of the Republic of 
Guatemala, as chief of the respective Electoral Observation Mission. 


oO) One of the aspects that notably affected the campaign was the opposition 
candidates’ general lack of access to the communications media. The Office of the Human 
Rights Ombudsman explained in this respect that: 


Unfortunately, this situation persisted through most of the electoral process, seriously 
prejudicing all the opposition candidates, and benefitting the candidate of the governing party, 
who in the weeks prior to April 9 kept up an intense presence on television, thanks not only 
to State publicity--which has made the State the largest investor since 1999--but also paid 
political advertising. This advantage, enjoyed by that candidate, could not be offset by the 
publicity spots that the state-owned and private television channels offered the other 
participants in the final weeks leading up to April 9.3" 


-_ 


%° Defensoria del Pueblo, Elecciones 2000, Informe de Supervision de la Defensoria del Pueblo, Lima, April 2000, p. 
21. 
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56: On the same point, the IACHR approved a press release prepared by its 


Rapporteur for Freedom of Expression, which summarized the situation in the following 
terms: 


The importance of respect for freedom of expression and information becomes extremely 
critical in times when citizens need information to elect the individuals who will be responsible 
for governing them. The State must guarantee, without discrimination, the right to transmit 
and receive information in order to allow the full exercise of the political rights of all citizens 
to participate in the electoral process, either as candidates or voters. 


The Rapporteur informed the Commission about cases that involved tailing journalists and 
politicians; intercepting phone calls; conducting smear campaigns against media and 
individuals who had expressed opinions critical of authorities in office; using judicial powers to 
silence radio and television programs with critical content; and pressuring media owners to 
avoid broadcasting unfavorable programming, as well as many cases involving threats to and 
attacks on journalists and politicians. 


According to the Rapporteur, "Peru lacks the necessary conditions to guarantee the complete 
exercise of the right to express political ideas that oppose or criticize the government through 
the mass media." The Rapporteur considers that the limitation to the right of freedom of 
son Peru "represents a serious obstacle for the normal development of the electoral 
process." 


57s During the election campaign, several witnesses publicly stated that they had 
participated in the falsification of electoral documents (known as "p/anillones"), allegedly 
used later in relation to the electoral registration of the "Frente Independiente Peru 2000," 
a member of the electoral alliance that supported candidate Alberto Fujimori. On March 
17, 2000, the IACHR called on the Peruvian State to adopt precautionary measures to 
protect the life and personal integrity of Erika Milagros Martinez Lihan and Carlos Armando 
Rodriguez Iglesias, two of the individuals who stated they had participated in the 
falsification. Notwithstanding the recommendations made by several individuals and 
institutions to the effect that those complaints should have been investigated immediately, 
it has been noted that as of June 1, 2000, there had been practically no progress in those 
investigations. 


Doe Another significant event during the campaign was the allegation by a former 
Peruvian cabinet member indicating that the Government maneuvered to keep him from 
being a candidate for a seat in the National Congress. It was noted that Mr. Jorge 
Mufarech had been Minister of Labor and Social Promotion from January to April 1999, 
and at that time publicly denounced acts of corruption in the National Superintendency of 
Customs. A few days after his resignation, Mr. Mufarech faced criminal accusations by 
the National Superintendency of Customs, alleging that he understated the value of a used 
vehicle imported in 1997 by a company he owned, with respect to which a court had 
already determined that there was no offense or irregularity whatsoever. On February 1, 
2000, the opposition political movement "Somos Peru" announced that Mr. Mufarech was 
joining its ranks, and would be a candidate to the National Congress. In less than 10 days, 
the above-mentioned criminal proceedings were started up anew, which impeded Mr. 


32 |ACHR, Press Release No. 2/00, March 8, 2000. 
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Mufarech's candidacy, based on a law according to which no one facing accusations of 
fiscal wrongdoing may be a candidate to Congress. 


59. The election campaign was also marked by other obstacles and problems, 
with respect to which the Human Rights Ombudsman, summarizing, noted: 


We have witnessed that in addition to the calling into question of a candidacy at odds with 
the Constitution, which did not allow a second immediate re-election to the presidency, was 
added the lack of neutrality of several public officials; the unlawful and indiscriminate use of 
State resources--both material and human--which appears all the more serious in view of the 
person of the President-candidate; the lack of equitable access to the media; the harassment 
and smear campaigns directed against the opposition candidates; the limitations and 
sluggishness of the investigation by the competent institutions with respect to the serious 
allegations, as happened with the falsification of signatures of the lists of members of a 
political grouping, among other problems of special relevance. In this way, the basic 
standards for free and competitive elections that stem from the provisions on the right to 
political participation, recognized by Article 23 of the American Convention on Human Rights 
and Article 31 of the Constitution, have not been respected.°° 


60. After the election campaign came election day, April 9, 2000. The April 9 
voting, like the campaign that preceded it, was characterized by multiple problems. The 
Asociaci6n Civil Transparencia, a Peruvian non-governmental organization with renowned 
experience in electoral observation in Peru, observed the April 9 elections with more than 
19,000 volunteers. In this respect, it stated: 


Twelve hours after the polling began, and overcoming the adversities faced by our 
organization, such as wiretapping of our phone lines, cut-offs of power, and external 
alterations that sought to annul our computer system.... Irregularities that arose during the 
voting: (1) Altering of results...; (2) Impeding the vote...; (3) Attacks on the free exercise of 
the vote...; (4) Attacks on the secrecy of the ballot...; (5) Participation of non-electoral 
officials and/or public servants...; (6) Electoral proselytizing...; (7) Election materials...; (8) use 
of State resources; (9) Substitution of voters...; (10) Problems with the voter rolls...; (11) 
Irregularities in the election materials...; (12) Partiality of electoral authorities...; (13) lack of 
knowledge of the electoral authorities...; (14) Harassment of candidates...; and (15) 
harassment of poll watchers.°4 


oT: For its part, the Office of the Human Rights Ombudsman noted it had 
detected, among others, the following problems on the day of the vote: electoral publicity 
at the polling places; irregularities in the ballots, some of which had been mutilated at the 
part corresponding to the opposition political grouping "Perd Posible": irregularities in the 
security measures for transporting the electoral documents; irregularities in the 
performance of some of the personnel administering the polling places and the poll 
watchers; proselytizing by public officials, improper use of State resources, call to an 
armed strike by supposed subversive elements in the department of Ayacucho; detentions 
of citizens on their way to vote; improper information sought by the members of the 


°° Defensoria del Pueblo, Elecciones 2000, Informe de Supervisién de la Defensoria del Pueblo, Lima, April 2000, p. 
PANG 


%* Asociaci6n Civil Transparencia, Press Release, April 9, 2000. 
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Armed Forces from the poll watchers and persons administering the polling places; 
deficiencies in the voter rolls; and improper use of the right to vote.*° 


of the votes, which provoked many doubts regarding the transparency of the count. 


ode 62. In relation to events the day of the vote, the OAS Electoral Observation 
Mission noted, among other aspects, that 


The process of installing the voting stations unfolded slowly; most began their work after 
9:00 a.m., possibly due to the delivery of electoral materials by the ONPE staff and the limited 


skills of the voting station personnel due to their inadequate training in the work they should 
perform.... 


Complaints were received from poll-watchers from political movements to the effect that 
some ONPE staff responsible for the voting centers hindered them from accrediting 


themselves in more than one voting station. The EOM verified this situation and took steps to 
clarify this point.... 


A massive presence of the Armed Forces and National Police could be observed outside and 
inside the locales; in addition to performing their mission of surveillance and maintaining public 
order, in some cases they performed acts that went beyond the scope of the duties entrusted 
to them by the electoral law.... 


It was learned that at some voting stations in the city of Lima voters were given defective 
ballots.... 


In Huiro, Cuzco, Colegio San Carlos Mariategui, the EOM found that the voters are forced to 
deliver their ballot to the voting station personnel, who then place it in the ballot box, rather 
than doing so themselves.*° 


635 The next stage of the elections, the vote count, was also characterized by a 
series of reported irregularities. The most serious problems had to do with the adding up 


Human Rights Ombudsman noted in this regard that: 


The limitations displayed by the electoral administration under the ONPE were accentuated by 
the deficiencies in its computer system and the slow process of tallying the vote count. 


In addition was the technical impossibility of the poll watchers and observers accredited to 
the vote tally centers from exercising any effective monitoring that would make it possible to 
clear up doubts as to the possible manipulation of the results, as it was not possible to gain 
access to the inside of the vote count system, since the technical tools for doing so were not 
provided for on a timely basis. Furthermore, the analysis of the reports of results delivered 
during the counting process displayed visible discrepancies among the figures. Thus, for 
example, an incongruence was noted between the number of voters and the general number 
of votes counted. In effect, the report given by the ONPE at 86.77% indicated a difference of 
1,367,328 votes, as the number of voters was much less than the number of votes. 


In addition, imprecisions were reported with respect to the reports entitled “Avance de 
Resultado: Listas al Congreso." This situation, for example, arose in Cuzco.... In effect, the 
first report, when 87.952% of the votes were tallied, gave 17,202 votes to the group "Frente 


40. 


The 


38 Defensoria del Pueblo, Elecciones 2000, Informe de Supervisién de la Defensoria del Pueblo, Lima, April 2000, p. 


36 Electoral Observation Mission, Report No. 1, Election Day, Lima, April 9, 2000. 
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Independiente Moralizador.". The second report, with 94.21% counted, gave that same group 
16,935 votes, i.e. less than the previous one. Finally, the report with 97.573% of the votes 
counted showed 17,082 votes for the same group. Examining those reports from Cusco, we 
note that the ONPE systems team explained that based on the design of the program, there is 
no way for the number of votes to drop. As it is cumulative, every time the system collects 
data from the polling places, the new partial results may be greater or the same, but never 


less.°’ 


64. As is well-known by the international community, the official results of the 
vote count were provided very slowly, such that it was not until a few days after the 
elections, and after protests in several cities of Peru as well as_ international 
pronouncements, that the ONPE finally promulgated official results, according to which 
none of the candidates garnered enough votes to win the presidency in the first round. 


65. The IACHR believes that with the attention that should logically be given to 
the results in the election for the presidency, the results of the congressional elections 
have received less attention than merited. This situation is especially grave considering 
the concerted way in which the Executive and the majority of the current Congress have 
operated, resulting in several laws whose compatibility with the American Convention on 
Human Rights is dubious. The situation is reaching the point that as of May 31, 2000, the 
Peruvian electoral authorities have still not proclaimed the final results of the April 9, 2000 
congressional elections. 


66. One very important example of that situation refers to the public reports 
made by Dr. Heriberto Benitez Rivas, attorney and candidate to the National Congress, 
who noted that on April 18, 2000, the ONPE revealed that with 99.972% of the votes to 
National Congress tallied, the political grouping Somos Peru had obtained 725,452 votes, 
for nine seats in the National Congress, and consequently the election of Mr. Benitez Rivas 
as a member of Congress. Nonetheless, on May 4, the ONPE reported that with 99.99% 
of the votes counted, the total number of votes for Somos Peru had dropped to 712,384, 
with which Mr. Benitez Rivas, an attorney and human rights defender who had pursued 
several allegations of human rights violations attributed to the armed forces, would no 
longer be elected. 


67. Both prior to the first round of the elections, and afterwards, the Electoral 
Observation Mission made recommendations, among other things, with respect to the 
following critical points in the unfolding of the electoral process: "equitable access to the 
mass communications media, the juridical-logistical aspects of the organization of the 
election process, the need to train election workers and citizens in general, and the 
adequate operation of the computer system for processing the results."28 


68. For its part, on concluding the first round of the elections, the Human Rights 
Ombudsman outlined a series of conditions that would bolster the legitimacy and credibility 


3” Defensoria del Pueblo, Elecciones 2000, Informe de Supervisién de la Defensoria del Pueblo, Lima, April 2000, p. 
42. 


%* Electoral Observation Mission, Bulletin No. 9, Lima, May 12, 2000. 
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of the second round, which were shared and supported by Peruvian and international 
organizations. These included: guarantees for the effective neutrality of the authorities, 
officials, and civil servants; the commitment to ethical campaigning, by the adoption of a 
Code of Conduct; equitable access to the media in relation to news coverage and electoral 
publicity, in both State-owned and private-owned media; the measures needed to dissipate 
doubts as to the authority and impartiality of the ONPE for the purpose of re-establishing 
credibility in the electoral process; and promoting citizen oversight, based on more 


effective public campaigns for training the administrative personnel at the polling places, 
the poll-watchers, and the voters.°° 


69. These recommendations, made by the Electoral Observation Mission and the 
Human Rights Ombudsman, were not embraced in their entirety, and candidate Alejandro 
Toledo announced that he would not participate in the second round. In addition, the 
Electoral Observation Mission of the OAS refrained from observing that second round, held 
May 28, 2000, in which Alberto Fujimori was declared the winner, as did the Peruvian 
Organization 7ransparencia and other well-known national and international organizations 
who had anticipated observing. In this respect, the OAS Electoral Observation Mission 
stated that it: 


was unable on the basis of its observation to identify and confirm any substantive changes 
that might have overcome the problems recorded in the first round of elections, and which 
were duly reported in the Mission's successive bulletins. The overall assessment points to 
persistent inadequacies, irregularities, inconsistencies, and inequities, leading the Mission to 
qualify the entire electoral process as irregular.... 


Consequently, the EOM/OAS concluded that there were glaring shortcomings remaining from 
the first round of these general elections which compromised the holding of the second 
presidential round. As the EOM/OAS noted at the time, these shortcomings related to 
electoral logistics (problems, delays, and unexplained silences during the first round of 
elections); the vote-counting system (instability and problems in the preferential vote for 
Congress, for which the ONPE offered no convincing explanation, and a lack of familiarity 
with the new voting software, which was delivered to the mission, and in an incomplete form, 
only three days before the vote); the lack of training for voting station officials noted in the 
first round persisted into the second; the lack of equal access for candidates to the mass 
communications media; the use of public funds for campaign purposes; and the handling of 
complaints submitted to the electoral and judicial authorities, which cast doubt on the 
credibility of the body responsible for the elections, the National Elections Procedures Office 
(ONPE), and on the National Elections [Board] as the oversight body. ao 


I. CONCLUSIONS 


70. The Commission agrees entirely with the final assessment of the OAS 
Flectoral Observation Mission, that "by international standards, the Peruvian Election 


39 Defensoria del Pueblo, Elecciones 2000, Informe de Supervisién de la Defensoria del Pueblo, Lima, April 2000, p. 
47. j 

40 Electoral Observation Mission. General elections, Republic of Peru, 2000, Executive Summary of the Final Report 
of the Chief of Mission, Washington, D.C., June 5, 2000. 
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process falls far short of what could be called free and fair,"*' as well as the statement by 
the Human Rights Ombudsman that "in a globalized word as well as today’s world, 
representative democracy and respect for the right to political participation HT ie be 
understood in terms that are at odds with the provisions of human rights treaties.""* For 
the Inter-American Commission, the elections that have been held in Peru clearly represent 
an irregular rupture in the democratic process such as that referred to in Resolution 1080, 
adopted in 1991 by the General Assembly of the OAS. 


(ats The IACHR observes that as a result, the election of Alberto Fujimori has not 
been held in keeping with the guarantees of fair and free elections required for the people 
of Peru to exercise their sovereign will. In view of the foregoing, the time period covered 
by the next presidential term will be characterized by the presidency having been obtained 
in violation of the right of the Peruvian people "to vote ... in genuine ... elections, which 
shall be by universal and equal suffrage and by secret ballot that guarantees the free 
expression of the will of the voters," enshrined in Article 23 of the American Convention. 


72. The Inter-American Commission on Human Rights believes that both the 
process leading up to and the results of the 2000 elections in Peru are the foreseeable 
outcome of several years in which the arbitrary will of the Government has prevailed over 
the law and over democratic institutions. Thereby, the legal and institutional order has 
been subordinated to the will of the Fujimori Administration, which in authoritarian fashion 
has manipulated its authority to thwart, often by illegal means, any act perceived as a 
threat to its clear purpose of perpetuating itself in power. 


73. The IACHR is extremely concerned over this model of political organization, 
in which there is an appearance of democratic organization, but in practice the 
fundamental postulates of representative democracy and, therefore, the observance of the 
rights set forth in the American Convention, are totally violated. The Inter-American 
Commission, very much mindful of its long-standing defense of human rights and 
democracy, will continue to closely observe the human rights situation in Peru. 


74. — The Inter-American Commission on Human Rights calls for a return to the 
rule of law in Peru, and to the convocation, in a reasonable time, of free, sovereign, fair, 
and genuine elections that are up to the respective international standards. In those new 
elections, the rights of Peruvians "to vote ... in genuine ... elections, which shall be by 
universal and equal suffrage and by secret ballot that guarantees the free expression of the 
will of the voters," set forth at Article 23 of the American Convention, should be 
guaranteed.** The IACHR offers to cooperate with Peru in achieving this aim. 


‘1 Electoral Observation Mission. General elections, Republic of Peru, 2000, Executive Summary of the Final Report 
of the Chief of Mission, Washington, D.C., June 5, 2000. 


“2 Defensoria del Pueblo, Elecciones 2000, Informe de Supervision de la Defensoria del Pueblo, Lima, April 2000, p. 
8. 


43 The American Convention on Human Rights establishes, at Article 27, that political rights cannot be suspended 
even "in time of war, public danger, or other emergency that threatens the independence or security of a State Party." 


CHAPTER V 


FREEDOM OF EXPRESSION IN PERU 


A. INTRODUCTION 


es Respect for the right to freedom of expression is one of the key concerns of 
the IACHR, which has consistently dedicated a special chapter on this issue in its latest 
reports on the situation of human rights in several countries of the hemisphere.' In its 97th 
session, held in October 1997, the Commission established the Office of the Rapporteur 
for Freedom of Expression, whose mandate is to monitor, promote, and protect the 
freedom of expression in the Americas.? Mr. Santiago A. Canton, in his capacity as Special 
Rapporteur, participated in the Commission's delegation that visited the Republic of Peru 
November 9 to 13, 1998. The Special Rapporteur has prepared this chapter, at the 
request of the IACHR, based primarily on the information collected during the on-site visit 
and from other information and complaints received since that time. The Commission 
approved the text submitted and decided to include it as part of this Report. 


2: This Chapter refers first to the importance of freedom of expression as a 
cornerstone of democracy and the rule of law, and second, to the protection provided to 
those who exercise this right in the legislation in force in Peru and the international 
standards. Third is an analysis on the situation of the dissemination of political dissent in 
Peru. It is followed by a chronology of the complaints received by the Commission in 
relation to the enjoyment of the right to freedom of expression in Peru. Finally are several 
conclusions and recommendations. 


B. FREEDOM OF EXPRESSION AND RULE OF LAW 


Ss: Freedom of expression is fundamental for the existence of a democratic 
society. The Inter-American Court of Human Rights has stated: 


Freedom of expression is a cornerstone upon which the very existence of a democratic 
society rests. It is indispensable for the formation of public opinion. It is also a conditio sine 
qua non for the development of political parties, trade unions, scientific and cultural societies 
and, in general, those who wish to influence the public. It represents, in short, the means that 
enable the community, when exercising its options, to be sufficiently informed. Consequently, 
it can be said that a society that is not well informed is not a society that is truly free.® 


4. The heads of state and government of the hemisphere, meeting at the 
Second Summit of the Americas held in April 1998 in Santiago, Chile, highlighted the 


1 See IACHR, Report on the Situation of Human Rights in the Dominican Republic, 1999; Third Report on the 
Human Rights Situation in Colombia, 1999; and Report on the Situation of Human Rights in Mexico, 1998. 


2 Presentation of the Annual Report of the Inter-American Commission on Human Rights 1998. Presented by the 
Chairman of the Commission, Professor Robert K. Goldman to the Committee on Political and Juridical Affairs of the 
Permanent Council. 


3 Inter-American Court of Human Rights, Compulsory Membership in an Association Prescribedby Law for the 
Practice of Journalist (Arts. 13 and 29 American Convention on Human Rights), Advisory Opinion OC-5/85, November Us, 


1985, para. 70. 
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importance of freedom of expression for the hemisphere and expressed their support for 
the creation of the Office of the Rapporteur for Freedom of Expression within the IACHR. 
In the Declaration of Santiago, the heads of state and government indicated: 


We agree that a free press plays a fundamental role in this area and we reaffirm the 
importance of guaranteeing freedom of expression, information, and opinion. We commend 
the recent appointment of a Special Rapporteur for Freedom of Expression, within the 
framework of the Organization of American States.* 


5. In a similar vein, the Plan of Action establishes: 


Strengthen the exercise of and respect for all human rights and the consolidation of 
democracy, including the fundamental right to freedom of expression and thought, through 
support for the activities of the Inter-American Commission on Human Rights in this field, in 
particular the recently created Special Rapporteur for Freedom of Expression.° 


6. For its part, the Declaration of Chapultepec, adopted at the Hemispheric 
Conference on Freedom of Expression (Mexico City, 1994), sponsored by the Inter- 
American Press Association (IAPA) and signed by 20 heads of state and government®, set 
forth the following principles: 


Uk No people or society can be free without freedom of expression and of the press. The 
exercise of this freedom is not something authorities grant, it is an inalienable right of the 
people. 


2 Every person has the right to seek and receive information, express opinions and 
disseminate them freely. No one may restrict or deny these rights. 


3. The authorities must be compelled by law to make available in a timely and 
reasonable manner the information generated by the public sector. No journalist may be forced 
to reveal his or her sources of information. 


4. Freedom of expression and of the press are severely limited by murder, terrorism, 
kidnapping, intimidation, the unjust imprisonment of journalists, the destruction of facilities, 
violence of any kind and impunity for perpetrators. Such acts must be investigated promptly 
and punished harshly. 


Bc Prior censorship, restrictions on the circulation of the media or dissemination of their 
reports, forced publication of information, the imposition of obstacles to the free flow of 
news, and restrictions on the activities and movements of journalists directly contradict 
freedom of the press. 


6. The media and journalists should neither be discriminated against nor favored 
because of what they write or say. 


4 In "Documentos Oficiales del Proceso de Cumbres de Miami a Santiago," Office of Summit Follow-up, 


Organization of American States, p. 41. 


5 id., p. 54. 


6 As of the date of the adoption of this report, it had been signed by Argentina, Belize, Bolivia, Brazil, Chile, 
Colombia, Costa Rica, Ecuador, El Salvador, Grenada, Guatemala, Honduras, Jamaica, Mexico, Nicaragua, Panama, Paraguay, 
Puerto Rico, Uruguay, and the United States. The Declaration of Chapultepec was also signed by political leaders, writers, 
academics, constitutional law experts, and representatives of the media of the Americas. 
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Tis Tariff and exchange policies, licenses for the importation of paper or news-gathering 
equipment, the assigning of radio and television frequencies and the granting or withdrawal of 


government advertising may not be used to reward or punish the media or individual 
journalists. 


8. The membership of journalists in guilds, their affiliation to professional and trade 
associations and the affiliation of the media with business groups must be strictly voluntary. 


9. The credibility of the press is linked to its commitment to truth, to the pursuit of 
accuracy, fairness and objectivity and to the clear distinction between news and advertising. 
The attainment of these goals and the respect for ethical and professional values may not be 
imposed. These are the exclusive responsibility of journalists and the media. In a free society, 
it is public opinion that rewards or punishes. 


10. No news medium nor journalist may be punished for publishing the truth or criticizing 
or denouncing the government. 


ce On November 26, 1999, the United Nations Special Rapporteur on Freedom 
of Opinion and Expression, the Representative on Freedom of the Media of the 
Organization for Security and Co-operation in Europe, and the OAS Special Rapporteur for 
Freedom of Expression adopted a joint declaration, according to which’: 


We recall that freedom of expression is a fundamental international human right and a basic 
component of a civil society based on democratic principles. 


An independent and pluralistic media is essential to a free and open society and accountable 
government. Respect for freedom of the media in our Member States, although very different 
from country to country, leaves much to be desired. 


Certain States have continued to exert and aliow impermissible pressure on the media in their 
respective countries. The levels of harassment might be different but the general aim is the 
same: to suppress pluralism and open debate on issues of concern to citizens. 


Freedom of expression is not only a fundamental human right in and of itself, but it has 
ramifications for economic development as well. The media has a corrective function by 
bringing to the public's attention corruption and inequitable practices. The absence of free 
media can lead to economic stagnation and improper practices by both governments and 
businesses. 


Implicit in freedom of expression is the public's right to open access to information and to 
know what governments are doing on their behalf, without which truth would languish and 
people's participation in government would remain fragmented. 


The media should refrain from any advocacy of national, racial or religious hatred that 
constitutes incitement to violence or to any other similar action. 


In many countries laws are in place, such as criminal defamation laws, which unduly restrict 
the right to freedom of expression. We urge States to review these laws with a view to 
bringing them into line with their international obligations. 


ee ee 


7 This meeting of UN and OAS rapporteurs and the representative of the OSCE was held in London, under the 
auspices of the non-governmental organization Article XIX. 
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We affirm that States must ensure an effective, serious and impartial judicial process, based 
on the rule of law, in order to combat impunity of perpetrators of attacks against freedom of 


expression. 


CG 


8. 


THE PROTECTION AFFORDED FREEDOM OF EXPRESSION IN PERU'S 
DOMESTIC LEGISLATION 


The legislation in force in Peru is among the most protective of the freedom 


of expression in relation to the other States of the hemisphere. The Peruvian Constitution 
expressly incorporates freedom of expression and information as one of the guarantees of 
the rule of law. 


9. 


The Constitution of Peru guarantees the right to freedom of expression at 


Article 2(4), which establishes: 


Every person has the right to the freedoms of information, opinion, expression, and 
dissemination of thought by the oral or written word or image, by any means of social 
communication, without prior authorization or censorship or impediment of any kind, and 
subject to the liabilities established by law. 


Any act that suspends or closes any outlet of expression or that impedes its free circulation is 
an offense. The rights to inform and opine include the rights to establish communications 
media. 


10. In addition, the Fourth Final Provision of the Constitution indicates: 


Norms relating to those rights and freedoms recognized in the Constitution in keeping with the 
Universal Declaration of Human Rights and with the international treaties and agreements on 
the subject ratified by Peru. 


11. The Constitution also expressly enshrines the action of habeas data as a 
constitutional guarantee. Article 200 of the Constitution provides: 


The action of habeas data, which may be brought against an act or omission, by any 
authority, official, or individual who violates or threatens the rights referred to in Article 2, 
sections 5 and 6 of the Constitution. 


[2s 
has the right: 


5 


Sections 5 and 6 of Article 2 of the Constitution provide that every person 


To request, without stating a cause, the information required, and to receive it, from 


any public entity, in the time provided by law, with payment of the cost entailed in the 
request. An exception is made for such information as may affect privacy and information 
expressly excluded by law or for reasons of national security. 


Bank secrecy and the privileged status of tax-related information may be lifted upon request 
by the judge, the Public Prosecutor, or an investigative commission of the Congress, as 
provided by the law, and always in relation to the case investigated. 


6. To have information services, whether computerized or not, public or private, not 
supply information that infringes upon personal and family privacy. 
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13. Article 2(1 8) of the Constitution offers the legal framework for the protection 
of journalists’ sources of information, as it notes that all persons have the right to: 


keep to themselves their political, philosophical, religious, or any other convictions, and to 
maintain professional privilege. 


14. ~— Article 55 of the Peruvian Constitution provides that: 


Treaties entered into by the State and that are in force are part of domestic law. 


15. The international treaties ratified by the State are also part of the domestic 
legal order in force in Peru, which means that Article 13 of the American Convention can 


be directly invoked and applied to protect this right. Article 13 of the American 
Convention provides: 


Everyone has the right to freedom of thought and expression. This right includes freedom to 
seek, receive, and impart information and ideas of all kinds, regardless of frontiers, either 
orally, in writing, in print, in the form of art, or through any other medium of one's choice. 


The exercise of the right provided for in the foregoing paragraph shall not be subject to prior 
censorship but shall be subject to subsequent imposition of liability, which shall be expressly 
established by law to the extent necessary to ensure: 


a. respect for the rights or reputations of others; or 
b. the protection of national security, public order, or public health or morals. 


The right of expression may not be restricted by indirect methods or means, such as the 
abuse of government or private controls over newsprint, radio broadcasting frequencies, or 
equipment used in the dissemination of information, or by any other means tending to impede 
the communication and circulation of ideas and opinions. 


Notwithstanding the provisions of paragraph 2 above, public entertainments may be subject 
by law to prior censorship for the sole purpose of regulating access to them for the moral 
protection of childhood and adolescence. 


Any propaganda for war and any advocacy of national, racial, or religious hatred that 
constitute incitements to lawless violence or to any other similar action against any person or 
group of persons on any grounds including those of race, color, religion, language, or national 
origin shall be considered as offenses punishable by law. 


16, In addition, in its capacity as a member State of the OAS, Peru is subject to 
the standards set forth in the American Declaration on the Rights and Duties of Man.°® The 
Declaration establishes, at Article IV: "Every person has the right to freedom of 
investigation, of opinion, and of the expression and dissemination of ideas, by any medium 


whatsoever.” 


fe ee ee eee 
8 The American Declaration was adopted by the Ninth International Conference of American States in Bogota, 


Colombia, in 1948. 
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17. |The Commission notes, however, that the Criminal Code includes a provision 
on desacato, or contempt of authority, at Article 374, on indicating that: 


One who threatens, defames, or otherwise offends the dignity or decorum of a public official 
because of the performance of his or her functions or at the time he or she is performing them 
shall be punished by imprisonment not to exceed three years. 


If the offended person is the President of one of the branches of government, the punishment 
shall be no less than two years and no more than four years. 


18. The Commission has already stated its views on the compatibility of 
desacato laws with the American Convention’, and has established that such laws are 
incompatible with the standards established in Article 13 of the Convention. Specifically, 
it stated: 


the Commission finds that the State's use of its coercive powers to restrict speech lends itself 
to abuse as a means to silence unpopular ideas and opinions, thereby repressing the debate 
that is critical to the effective functioning of democratic institutions. Laws that criminalize 
speech which does not incite lawless violence are incompatible with freedom of expression 
and thought guaranteed in Article 13, and with the fundamental purpose of the American 
Convention of allowing and protecting the pluralistic, democratic way of life.'° 


19. As aresult of this situation, the Special Rapporteur personally requested the 
President of the Council of Ministers of Peru, Mr. Alberto Bustamante Belatinde, to 
undertake the steps required to bring the domestic legislation into line with Article 13 of 
the American Convention. 


D. DISSEMINATION OF EXPRESSIONS OF POLITICAL DISSENT IN PERU 


20. Respect for the freedom of expression in Peru is one of the issues of most 
concern to the Commission given its importance for maintaining democratic government. 
In addition to assisting in the protection of all other fundamental rights, freedom of 
expression plays a fundamental role in keeping government acts in check, as it exposes 
abuses of power and violations of the law committed to the detriment of the citizens. 


Ze In addition, freedom of expression is a fundamental human right with a dual 
dimension, individual and social. In this regard, the Inter-American Court has said that this 
dual dimension: 


. requires, on the one hand, that no one be arbitrarily limited or impeded in expressing his 
own thoughts. In that sense, it is a right that belongs to each individual. Its second aspect, 
on the other hand, implies a collective right to receive any information whatsoever and to 
have access to the thoughts expressed by others. 


° IACHR, Report on the Compatibility of "Desacato" Laws with the American Convention on Human Rights, 
OEA/Ser.L/V/II.88, Doc. 9 rev. (1995), pp. 210-233. Annex D. See also Annual Report of the IACHR, 1998, Vol. Ill, Report 
of the Special Rapporteur for Freedom of Expression, Dacia 


Mosdeh: 
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22. As the Commission concluded in Chapter Il of this Report, the Judiciary has 
seen its autonomy and independence severely curtailed, along with its role as guarantor of 
the observance of human rights in Peru. As a result, there is no effective judicial review of 


the constitutionality and legality of the acts of the public authorities and the rule of law is 
weakened. '' 


23. In the face of this situation, the independent press has assumed the role of 
denouncing irregularities, making known and generating public discussion on acts that in 
practice are not being subjected to the democratic mechanisms of checks and balances 
and whose perpetrators, on occasion, find an ally or accomplice in such mechanisms. As a 
result of such reporting, the communications media and independent journalists have been 
victims of a series of pressures ranging from threats and smear campaigns to acts that 
constitute serious violations of human rights. 


24. Organizations of Peruvian civil society such as the /nstituto de Prensa y 
Sociedad (IPYS: Institute for Press and Society) and the Asociacién de Prensa Libre (Free 
Press Association), among others, have reacted pointing out that this situation has limited 
the freedom of expression in Peru. In addition, international press organizations, such as 
the Inter-American Press Association (IAPA)'?, the Committee for the Protection of 
Journalists’, Reporters without Borders’, and the International Press Institute'®, have also 
expressed their concern over the situation of freedom of expression in Peru. Human Rights 
Watch/Americas'®, among other non-governmental human rights organizations, has 


'! See Chapter Il, supra. 


12 The Miami-based Inter-American Press Association (IAPA) brings together the leading newspapers of the 
hemisphere. The IAPA has noted, in its Freedom of the Press Report 2000, that: "... Reasons for the grim situation of press 
freedom in Peru and the international concern are: the seizure of Channel 2 more than two years ago; the criminal 
prosecution of its owner Baruch lIvcher, his family and colleagues; Peru's withdrawal from the jurisdiction of the Inter- 
American Human Rights Court; the public abuse of the editor of La Republica, Gustavo Mohme, who is also an opposition 
congressman, and other journalists at that paper, the closing of news programs, as well as a creative range of attacks and 
intimidation against journalists in the interior of the country." 


13 The New York-based Committee for the Protection of Journalists (CPJ) is an independent, non-profit organization 
that works to safeguard freedom of the press worldwide. With respect to the situation of freedom of press in Peru, in its 
report Attacks on the Press in 1998 it noted: "... in Peru there is clear evidence of government involvement in a campaign 
against the press that has included jailings, detentions, threats, and constant surveillance." On the World Press Freedom Day, 
the CPJ named Alberto Fujimori one of the 10 enemies of the press of 1999. "These 10 individuals have been disastrous for 
independent journalism,” said Ann K. Cooper, Executive Director of the CPJ. 


14 Reporters without Borders is a non-governmental association based in Paris, France, whose purpose is to defend 
freedom of the press and protect journalists. In its annual report for 1999, it noted: "In Peru, there is a proliferation of 
threats and intimidation of the press. It appears that the secret services are the instigators of a defamation campaign waged 
by several communications media against opposition journalists." 


18 The International Press Institute is a global network of journalists, editors, and media executives dedicated to 
freedom of the press and to improving journalism practices. In its World Press Freedom Review for 1998, it noted that in 
Peru: "Throughout the year, journalists were subjected to a systematic campaign of persecution, as President Alberto 
Fujimori sought to intimidate and control the press in preparation of a bid for a third term in office. In addition to threats and 
physical attacks, favorite methods of intimidation were the use of trumped-up tax evasion charges and government- 
sponsored newspaper articles - published in several tabloids - questioning the character and patriotism of certain journalists." 


16 Human Rights Watch is a non-governmental organization in the United States based in New York dedicated to 
defending human rights worldwide. With respect to freedom of expression in Peru, it noted, in its World Report 1999: "...the 
campaigns of hostility and intimidation of independent media, inspired by the Government, continued paralyzing the free 


expression of political opinions..." 
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published reports that analyze in detail the problems derived from the situation of freedom 
of expression in Peru. 


25. The situation has been a matter of concern not only for the organizations 
linked to the communications media and the promotion of human rights; it has also been 
the subject of consideration and responses by other states. Specifically, the Chamber of 
Deputies of Argentina'’ and the United States Senate'® have expressed their concern over 
acts attributable to the State that limit the freedom of expression in Peru. 


26. Similarly, the Commission, in its Annual Report for 1998, included Peru as 
one of the countries of the hemisphere with the most severe restrictions on freedom of 
expression.'’ In this regard, the Office of the Special Rapporteur stated, in that Report: 


17 On November 24, 1999, the Honorable Chamber of Deputies of Argentina unanimously approved the following 
statement: "To express its consternation and profound concern over the attitude adopted by the Peruvian State on stripping 
Mr. Baruch Ivcher Bronstein of his nationality for the purpose of removing Channel 2, "Frecuencia Latina,” from his control, 
thereby restricting his freedom of expression, when Channel 2 reported serious human rights violations and corruption." 
Among the grounds for the resolution, it is noted that the freedom of expression is: "A fundamental right for supporting the 
democratic system, considering that it is the citizens who, with their vote, must periodically pass judgment on their rulers. 
As representatives of the Argentine people and members of a State that says it is committed to democracy and world peace, 
we Cannot turn our heads away in the face of such a grave act of violence, which not only harms the journalist in question, 
but also deprives the entire sister people of Peru of critical elements for judging their own representatives." 


'8 On November 8, 1999, the U.S. Senate approved Resolution No. 209, which expresses concern over 
interference with freedom of the press and the independence of Peru's legal and electoral institutions, and considering: 
"Whereas the Department of State's Country Report on Human Rights Practices for 1998, dated February 26, 1999, 
concludes, with respect to Peru, that ‘government intelligence agents allegedly orchestrated a campaign of spurious attacks 
by the tabloid press against a handful of publishers and investigative journalists in the strongly pro-opposition daily La 
Republica and the other print outlets and electronic media’: ... Whereas on July 13, 1997, Peruvian immigration authorities 
revoked the Peruvian citizenship of Baruch Ivcher, the Israeli-born owner of the Channel 2 television station; and Whereas 
Baruch Ivcher subsequently lost control of Channel 2 under an interpretation of a law that provides that a foreigner may not 
own a media organization, causing the Department of State's Report on Human Rights Practices for 1998 to report that 
threats and harassment continued against Baruch Ivcher and some of his former journalists and administrative staff... In 
September Ivcher and several of his staff involved in his other nonmedia businesses were charged with customs fraud. The 
Courts sentenced Ivcher in absentia to 12 years imprisonment and his secretary to 3 years in prison. Other persons from his 
former television station, who resigned in protest in 1997 when the station was taken away, also have had various charges 
leveled against them and complain of telephone threats and surveillance by persons in unmarked cars’: Now, therefore, be it 
Resolved, 


SECTION 1. 
SENSE OF THE SENATE ON ANTIDEMOCRATIC MEASURES BY THE GOVERNMENT OF PERU. 


It is the sense of the Senate that-- 


(1) the erosion of the independence of judicial and electoral branches of the Government of Peru and the 
blatant intimidation of journalists in Peru are matters of serious concern to the United States; 


(2) efforts by any person or political movement in Peru to undermine that country's constitutional order for 
personal or political gain are inconsistent with the standard of representative democracy in the Western Hemisphere; 


(3) the Government of the United States supports the effort of the Inter-American Commission on Human 


Rights to report on the pattern of threats to democracy, freedom of the press, and judicial independence by the Government 
of Peru; and 


(4) systematic abuse of the rule of law and threats to democracy in Peru could undermine the confidence of 
foreign investors in, as well as the creditworthiness of, Peru." 


'? See Annual Report of the Inter-American Commission on Human Rights 1998, Volume III. Report of the Special 
Rapporteur for Freedom of Expression, pp. 30-34. 
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In Peru, limitations on the independence of the Judiciary have bred a climate of legal 
insecurity in regard to the practice of journalism. A wave of death threats and a systematic 


campaign of persecution and personal attack against journalists critical of the government 
have exacerbated the situation. 


ZT The Commission and its Rapporteur for the Freedom of Expression have 
received several complaints before, during, and since the on-site visit, which point to the 
existence of de facto restrictions on the exercise of the freedom of expression in Peru. 
These restrictions, as analyzed below, are the result of a series of systematic acts of 


harassment directed mainly against investigative journalists, press outlets, and opposition 
politicians. 


28. The following sections evaluate certain activities of the Peruvian state organs 
and their impact on the exercise of freedom of expression in Peru. Specifically analyzed 
are the levels of tolerance of independent journalism, information available on acts of 
harassment by the State security forces, and the performance, by the Judiciary, of its role 
as the guarantor of fundamental rights. 


Ts State tolerance and the effective exercise of the right to inform 


ILS) During its on-site visit, the Commission met with President Alberto Fujimori, 
who expressed his personal conviction that there is absolute freedom of expression in 
Peru. Mr. Fujimori argued that this is seen daily, as confirmed in the dissemination of 
Opinions critical of his person and of the performance of government officials. 


30; The Commission notes that, in effect, some press outlets disseminate 
information and opinions unfavorable to the government. Nonetheless, claiming to gauge 
the freedom of expression based on the number of publications critical of the authorities is 
a fallacious exercise. Respect for freedom of expression should be considered in light of 
the direct and indirect restrictions on its exercise. The amount of information disseminated 
is insufficient to appreciate the enjoyment of this right. The value of the information is 
mainly in its content, not only its amount. 


3s It should be noted that the media that appear to speak out with more 
freedom are the press and the radio, while television appears to have become completely 
stripped of its critical tone. In this regard, the former president of the Asociaci6n de Radio 
y Televisién, Genaro Delgado Parker, has recently denounced that the television outlets do 
not enjoy the freedom to express themselves nor the necessary judicial guarantees. In 
addition, he indicated that a multi-million dollar publicity campaign has been undertaken 
that has made ali the radio stations economically dependent on official advertising. In 
addition, he alleged that the Judiciary has been manipulated to silence independent 
companies, such as Frecuencia Latina.”° 


ea SS 


20 See infra reference to the Ivcher case. 
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32. The exercise of the freedom of expression demands the dissemination of 
ideas and information free of consequences, except those specifically provided for by law 
to protect other fundamental rights that may be compromised. In this regard, the IACHR 
has noted that: 


A State's refusal to conduct a full investigation of the murder of a journalist is particularly 
serious because of its impact on society.... At the same time, the murder of a journalist 
clearly has a "chilling effect", most notably on other journalists but also on ordinary citizens, 
as it instills the fear of denouncing any and all kinds of offenses, abuses or illegal acts.*' 


33. While it is true that it is possible to publicly criticize the authorities in Peru, 
incidents involving independent journalists and other individuals create an atmosphere in 
which the effective exercise of this freedom is prejudiced by the fear of being penalized. 
These incidents include threats, attacks on physical integrity leading to the loss of life, 
harm to one's professional reputation and its consequences, and even criminal prosecution. 


34. Several of the complaints presented in this report are an example of these 
negative consequences. The case of Mr. Baruch lvcher is a sufficient example of this 
situation. Mr. Ilvcher lost control of Channel 2, and his Peruvian citizenship, and his family 
was judicially persecuted, along with other persons related to Channel 2, due to his 
position critical of the authorities (see paragraph 115). 


35. While the details of the case of Mr. Baruch Ivcher, in view of its 
characteristics, have been made known internationally, many other journalists have 
suffered grave consequences for exercising their profession. Several journalists have 
received death threats, and in some cases the threats have extended to their family 
members. The cases of journalists Gustavo Mohme Lloma, César Hildebrandt, Cecilia 
Valenzuela, and Angel Péez, while among the best-known in Peru, are by no means the 
only ones. The Commission has received several complaints of journalists who have 
received threats, directed against themselves and their family members. 


36; In addition, the Commission has received information on kidnapping cases. 
In some cases, the persons involved have preferred to remain anonymous for fear of 
possible reprisals. In all these cases, the journalists, in their work, are clearly critical of the 
authorities. 


37. Therefore, it should be concluded that while it is true that there are criticisms 
of the authorities, it is also true that these criticisms are seriously limited by the chilling 
effect and the serious consequences the independent press must contend with. 


a ee ee 
2" IACHR, Report No. 50/99, Case 11.739 (Mexico), April 13, 1999, para. 52. 
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2. Systematic harassment 


38. Before, during, and after the on-site visit, the Commission has received 
complaints alleging violations of the freedom of expression, which are detailed at the end 
of this chapter. The analysis of these reports confirms the systematic occurrence of 


harassment and persecution of some sectors of the investigative press and opposition 
politicians. 


39. The complaints described refer to events that constitute limitations on the 
right to freedom of expression. The Commission notes that while some of the facts 
alleged may be considered isolated cases, it is not just a compiling of unrelated cases, for 
assessing them all together suggests the existence of a systematic effort to harass on the 
part of the intelligence services, security forces, and other organs of the Peruvian State. 


40. The information also reveals that, as has happened in other countries of the 
hemisphere, most of the attacks on the press occur in the interior, where journalists are 
less protected than in urban areas. The lack of effective judicial guarantees together with 
the absence of any international media and the reduced presence of the national media 
renders journalists in rural areas defenseless in the face of abuses or illegal acts by the 
authorities. 


41. In August 1999 in Huancavelica, the Office of the Political-Military Chief 
ordered the local media to submit the contents of the radio news programs. That same 
month, journalist Carlos Manuel Rosas Matos, in charge of the Radio Tigre newscast in 
Iquitos, reported that his program had been arbitrarily suspended. The motive for the 
shutdown of the radio program had been the editorial line of the persons responsible for 
the news. In addition, journalist Fernando Mejia Cornelio, the administrator of Radio Lennin 
Ruiz Davila, both of Radio Palmera, and journalist Alberto Medina of Radio Central, of 
Bellavista, were accused of advocating terrorism for reading an MRTA proclamation on the 
air, even though he did so under threats by this armed dissident group. In addition, 
journalist Angel Duran was attacked and suffered a gunshot wound when on his way to 
interview the mayor of Alja. 


42. The apparent involvement of the intelligence services and the security forces 
in the campaign of harassment has been laid bare on several occasions. In its 1998 
Annual Report, the Commission expressed concern over information indicating that the 
intelligence services have participated in activities clearly violative of the freedom of 
expression. In particular, mention was made of the possible existence of secret plans to 
investigate and discredit investigative journalists and opposition politicians critical of the 
authorities. 


43. Recently, the Special Rapporteur had access to documents, presumably from 
the National Intelligence Service, that recorded the results of the very close physical 
surveillance of journalist Guillermo Gonzales Arica of the Asociacién Prensa Libre. \n 
addition, the Asociacién Prensa Libre publicly denounced the existence of several 
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documents detailing operations to follow candidates and journalists during the 1995 
election campaign. According to information received, the National Intelligence Service 
placed wiretaps on Ambassador Javier Pérez de Cuéllar, former Secretary General of the 
United Nations, and opposition congressman Carlos Chipoco and his family were under 


physicaol surveillance. 


44. The Office of the Rapporteur has received information linking the Intelligence 
Services with the campaigns to discredit journalists and members of opposition political 
parties. According to the information received, a group of journalists from the daily 
newspaper &/ Chato alleged that large sums were paid in exchange for publishing news 
items offensive to politicians and journalists. 


45. The daily La Republica, one of the press outlets most critical of the 
government, has been subject to a constant campaign of harassment and discredit. The 
harassment includes death threats, and actions aimed at publicly discrediting its director, 
Gustavo Mohme Lloma, including the appearance of clandestine publications that discredit 
the paper and the professionals who work there. (See para. ff.) 


46. In late 1998 a web page appeared, maintained from Peru by an association 
called the Asociacién Pro Defensa de la Verdad (Aprodev: Association in Defense of the 
Truth), whose objective is to discredit investigative journalists and opposition politicians. 
Among the journalists included on this web page are Gustavo Mohme Lloma and journalists 
César Hildebrant, Edmundo Cruz, and Angel Paez. (See para. 8.) The content and tone of 
this page are similar to the campaign to discredit La Republica and other individuals. 


47. The dissemination of information by publications, pamphlets, and web pages 
for the purpose of disseminating information aimed at calling into question other individuals 
who exercise their right to express themselves freely is not necessarily incompatible with 
the standards of the American Convention. Nonetheless, the Commission considers that 
the alleged link of these means with the intelligence services of Peru is of great concern, 
as it would reflect the will of some authorities to harass the journalists, especially the 
investigative journalists and opposition politicians. 


48. The threats against some investigative journalists are also a characteristic of 
the campaign of harassment. Journalist Cecilia Valenzuela, host of a television program 
known for its critical spirit with respect to the government, has received death threats by 
telephone and in writing. On several occasions Ms. Valenzuela has exposed alleged acts of 
corruption by government and intelligence service officials. 


49. The case of journalist Cecilia Valenzuela is not isolated. Many other 
journalists have informed the Commission that they have been threatened. These include, 
among others, César Hildebrant, Angel Paez, and Blanca Rosales. The vast majority of 


journalists threatened have upheld positions critical of the authorities and the intelligence 
services. 
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50. The intelligence services are not the only State agencies apparently involved 
in harassing journalists and members of the political class who publicly express their 
criticisms. The Commission has been informed that on several occasions some radio 
Stations, especially from the interior, have been subject to pressures by the security forces 
in the region. For example, in the localities of San Martin, Huancavelica, and Iquitos, 
agents of the National Police or under the Political-Ministry Chiefs (Jefaturas Politico 
Militares) engaged in activities aimed at intimidating journalists working with radio stations 
in the area. The activities range from the spontaneous appearance of members of the 
Police or Army who request information on the political affiliation of the owners and 
journalists, to requests that copies of the programs broadcast be sent, and the request to 
fill out a questionnaire, reporting on the media outlet's activities. 


91. The information received suggests that there is a certain uniformity in the 
nature of the attacks suffered by those who express a certain type of idea or who make 
allegations against the government to the communications media, despite coming from 
different sources. This unity suggests prior planning, and does not appear to be a mere 
coincidence. First, the victims of the attacks are mainly investigative journalists and 
members of opposition political parties who express criticisms of the authorities, and more 
specifically of the Intelligence Services. Second, the Internet pages discrediting journalists 
are conceptually similar to and use language like the attacks in the print media and even 
certain threats. In addition, the headlines questioning the investigative journalists and 
opposition politicians in what was called the sensationalist press are similar from one daily 
paper to the next. Similarly, the documentation on activities of the intelligence services 
indicates that the smear campaigns have been used at least since 1994. The similarity of 
the attacks, the similarity in the activities of the persons attacked or threatened, and the 
continuity of these activities over time makes it difficult to assume that they reflect 
isolated events that are not the result of some planning. 


3. The role of the Judiciary as guarantor of the freedom of expression 


52. In Peru, the exercise of the freedom of expression is not protected, in 
practice, by effective judicial guarantees for the investigation and punishment of the 
abuses and crimes committed against journalists and to make reparation to the victims. 
This situation of impunity in the face of a specific case at the same time has a chilling 
effect on society as a whole. At the same time, on several occasions the judicial branch 
has been used by public officials to harass investigative journalists and opposition 


politicians. 
a. ._—sCThe use of the judiciary to harass journalists 


53. The Commission has received information that indicates that due to the lack 
of autonomy, irregularities, and shortcomings in the judicial branch, in many cases it is 
being used to harass investigative journalists and opposition politicians. The information 
available indicates that far from carrying out its protective function, the Judiciary was also 
being used as a mechanism of intimidation. Specifically, the Commission has received 
complaints that indicate that investigative journalists who have disseminated information 
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prejudicial to the authorities have been subjected to criminal prosecution. For example, 
journalist José Arrieta, who revealed facts that involve the responsibility of the intelligence 
services in cases such as that of Leonor La Rosa Bustamante, has been tried on charges of 
inducing an agent of the Intelligence Service to give false information. At present, Mr. 


Arrieta is in exile in the United States. 


54. In addition, the director of Caretas magazine, Mr. Zileri Gibson, was tried for 
having published information on the activities of presidential adviser Viadimiro Montesinos, 
reporting that Montesinos worked for the government of President Fujimori. After his 
conviction in 1991, Zileri Gibson filed an appeal before the Supreme Court to have that 
judgment invalidated, arguing that Vladimiro Montesinos has publicly acknowledged his 
participation in public office since the outset of the Fujimori Administration. (See para. 80.) 
Businessman Baruch Ivcher and Asociacién Prensa Libre journalist Guillermo Gonzales Arica 
have both been subject to prosecutions that appeared to be aimed at silencing criticism of 
the government.”” 


5D. Integral respect for human rights depends on the review of legality, exercised 
by the courts with a view to ensuring freedom of expression and the protection of other 
rights bound up with it. In this framework, the right of investigative journalists and 
opposition politicians to disseminate ideas or to comment on the government's 
performance and on matters of public interest through the press merits special protection 
by the Judiciary and by the organs of the inter-American system for the protection of 
human rights.?? The government's dominant position and the importance of public criticism 
of its performance in the context of democracy make it necessary for the government to 
refrain from having recourse to the courts to respond to attacks by its political 
adversaries.” In Peru, however, where the judiciary has seen its autonomy and 
independence seriously compromised, all indications are that the courts are used to 
intimidate and harass those who practice independent journalism. 


b. Breach of the duty to investigate abuses and crimes against journalists 


56. The failure to carry out an effective investigation into a crime against a 
journalist is especially grave in view of its impact on society. In addition, this type of 
crime has a chilling effect with respect to other attacks, abuses, and unlawful acts of all 
kinds. The Commission considers that this effect can only be avoided by decisive action 
on the part of the State to punish those who turn out to be responsible, as is its obligation 
under international law and domestic law. In this respect, the Commission has established 
that the failure to investigate seriously, prosecute, and punish the direct perpetrators and 
planners of the murder of a journalist is a violation of the right to inform and to express 


22 See paras. 49, 40, and 41 of the Chronology of Complaints in fine. 


?3 See, e.g., Eur Court HR, Lingens v. Austria A 103 (1986), Observer and Guardian v. UK, A216, para. 41 (1991), 
Thorgierson v. Iceland A 239, para. 67 (1992). 


*4 See Eur Court HR, Castell v. Spain A 236 (1992), para. 46. 
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Sage publicly and freely, and therefore gives rise to the international responsibility of the 
ate. 


57. Under domestic law and international law, the State has the obligation to 
guarantee human rights. Accordingly, the international responsibility of the State is 
triggered whenever it fails to take the steps necessary to prevent violations of fundamental 
rights, or, once consummated, whenever it fails to investigate, prosecute, and punish the 
persons responsible.”° In this respect, the Inter-American Court has indicated: 


The State is obligated to investigate every situation involving a violation of the rights 
protected by the Convention. If the State apparatus acts in such a way that the violation goes 
unpunished and the victim's full enjoyment of such rights is not restored as soon as possible, 
the State has failed to comply with its duty to ensure the free and full exercise of those rights 
to the persons within its jurisdiction. The same is true when the State allows private persons 


or groups to act freely and with impunity to the detriment of the rights recognized by the 
Convention.’ 


58. In addition, one should recall the Principle of the Declaration of Chapultepec, 
which states: 


Freedom of expression and of the press are severely limited by murder, terrorism, kidnapping, 
intimidation, the unjust imprisonment of journalists, the destruction of facilities, violence of 
any kind and impunity for perpetrators. Such acts must be investigated promptly and punished 
harshly.78 


59: Along the same lines, the United Nations Educational, Scientific and Cultural 
Organization (UNESCO) has stated its concern for impunity for crimes against journalists as 
a result of the exercise of their profession, and has recommended: 


28 |ACHR, Report No. 50/99, Case 11.739 (Mexico), April 13, 1999, para. 56. 


26 Article 1(1) of the American Convention on Human Rights establishes: "The States Parties to this Convention 
undertake to respect the rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the 
free and full exercise of those rights and freedoms, without any discrimination for reasons of race, color, sex, language, 
religion, political or other opinion, national or social origin, economic status, birth, or any other social condition." 


27 Inter-American Court of Human Rights, Case of Velasquez Rodriguez, Judgment of July 29, 1988, para. 176. 


28 See Principle No. 4 of the Declaration of Chapultepec, adopted by the Hemispheric Conference on Free Speech, 
held in Mexico City, March 11, 1994. In addition, the IAPA organized the Hemispheric Conference "Unpunished Crimes 
Against Journalists," held in Guatemala City July 30 to August 1, 1997. That conference resolved as follows: 


TO REPUDIATE the murder of and all physical violence directed against journalists as one of the greatest 
crimes against society, in that it restricts freedom of expression and, as a result, all other rights and 


freedoms; 

TO REPUDIATE acts of commission or omission by those who have the responsibility to investigate and 
mete out punishment for those crimes but fail to do so, allowing the guilty to go unpunished, thus making 
the matter even more serious; 


TO DEMAND that the authorities carry out their duty to prevent, investigate and mete out punishment for 
these crimes and to make good for their consequences. 
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(a) that governments adopt the principle that there should be no statute of limitations for 
crimes against persons when these are perpetrated to prevent the exercise of 
freedom of information set forth in international human rights instruments, 


(b) that governments refine legislation to make it possible to prosecute and sentence 
those who instigate the assassination of persons exercising the right to freedom of 


expression.79 


60. |The same concern has been shared by the United Nations Special Rapporteur 
for Freedom of Opinion and Expression, who has stated: 


The governments should ... do everything possible to investigate acts or threats of violence, intimidation, 
or harassment against the personnel or offices of the communications media and bring the persons 


responsible to justice.*° 


61. It is worrisome that in response to the large number of alleged incidents of 
harassment of journalists in Peru, the persons affected cannot always rely on judicial 
protection as would make it possible to determine responsibilities, put a halt to the 
intimidation, and make reparation for the harm caused. 


E. CHRONOLOGY OF COMPLAINTS REGARDING THE FREEDOM OF 
EXPRESSION 


62. In order to illustrate the situation that the Commission has described, 
following is a presentation, in chronological order, of some complaints alleging attacks on 
freedom of expression. It should be noted that the specific facts highlighted in the 
following paragraphs do not constitute an exhaustive list of the attacks committed against 
journalists and press outlets in Peru; nor do they set forth the entire catalogue of 
complaints and information received by the Commission. It is, rather, a series of examples, 
aimed at reflecting the gravity of the situation as regards freedom of expression in Peru. 
Finally, the Commission is analyzing complaints on violence against and harassment of 
journalists in Peru in its individual case system. 


63. On August 28, 1997, journalist Tito Pilco Mori, owner of the radio station 
Frecuencia Popular, was found seriously wounded, alongside his motorcycle, in the city of 
Rioja. Six days later he died in a Lima hospital. While working as a journalist, Tito Pilco 
was consistently critical of the administration of justice in his region. Initial investigations 


29 UNESCO, Resolution No. 120 of November 12, 1997. 


One should also recall the words of UNESCO Director General Federico Mayor: "The fundamental freedoms are very 
vulnerable, and none more so than freedom of expression and freedom of the press, which are constantly being curtailed by 
censorship, imprisonment and sometimes death.... Journalists are the living embodiment of these freedoms and we must 
stand by them, protect them and support them with all the strength and resources we can muster. This year the list of 
violations of every kind, including the murder of some 50 journalists, makes it only too clear, once again, that no region of 
the world is spared. These violations are the work of governments, but also of organized crime and extremist groups wishing 
to intimidate a profession that could stand in their way.... UNESCO will take action whenever action is necessary, since any 
setback for freedom of expression and freedom of the press is a setback for democracy." Message issued May 3, 1998, by 
the Director General of UNESCO on occasion of the celebration of World Press Freedom Day. 


3° United Nations, document cited, para. 28. 
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determined that he had been in an accident. Nonetheless, two witnesses reported that 
Pilco Mori was beaten by several persons. 


64. Initially, the investigation of this case was entrusted to prosecutor José 
Manuel Monteverde; yet Tito Pilco's family members had doubts as to his impartiality, as 
they considered him one of the persons potentially responsible. In response to their 
protests, the case was transferred on to prosecutor Pablo Arévalo Flores, who in 
September 1997 archived it, considering that there were no "elements indicative of the 
criminal nature of these events." Pressure from the family and media led to the re-opening 


of the investigation in October 1998. At the same time, his family began to receive 
threats. 


65. In March 1999, prosecutor Eduardo Macedo Zapata, whose assistant was 
Monteverde, decided to archive the case definitively. In April, Pilco's widow filed a 
complaint appeal against this resolution, and the superior prosecutor for San Martin, 
Antonio Ruiz Sanchez, issued a resolution ordering that the case file be remitted to the 
Office of the Supreme Prosecutor for Internal Oversight. In making this decision, Sanchez 
considered the report from the Office of the Human Rights Ombudsman, which set forth 
the details of the preparation of the crime and the alleged mastermind. In May, the 
Executive Commission of the Public Ministry issued a resolution terminating the services of 
provisional judges Eduardo Macedo Zapata and his assistant José Manuel Monteverde 
Tuesta. The case is presently before the Criminal Court of Rioja, entrusted to Judge Rubén 
Garcia. 


66. In March 1998, prosecutor Alejandro Espino Méndez, of the Office of the 
44th Provincial Prosecutor for Criminal Matters of Lima sought to initiate proceedings 
against journalist José Arrieta. The charge is having induced José Luis Bazan, former agent 
with the Army Intelligence Service, of providing a false version of the attack on the home 
of Congressman Javier Diez Canseco. In January 1998 Arrieta was to leave the country, 
when he was informed that there were plans to involve him in a legal proceeding. José 
Arrieta was responsible for the revealing reports broadcast on the program Contrapunto, on 
Channel 2, which revealed to Peruvian and international public opinion the torture to which 
former intelligence agent Leonor La Rosa had been subjected by members of her own 
institution, as well as the murder of her colleague Mariela Barreto Riofano. This journalistic 
team also revealed reports on a vast network of the intelligence services to wiretap 
opposition politicians, journalists, businesspersons, judges, and Ambassador Javier Pérez 
de Cuéllar, the former Secretary-General of the United Nations and former presidential 


candidate. 


67. In May 1998, journalist Cecilia Valenzuela, host of the program Aqui y 
Ahora, of Andina de Televisién (ATV), received death threats by telephone. She was 
hosting a television program that reported on alleged revelations of corruption cases in the 
government, and reports linked to the National Intelligence Service (SIN). In addition, 
important aspects of the negotiation of the peace agreement with Ecuador were called into 
question. Like other independent journalists, Valenzuela has told the Office of the Special 
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Rapporteur of her serious difficulties getting work as a result of the fear of reprisals on the 
part of media organizations. 


68. The director of the daily newspaper La Republica, Gustavo Mohme Lloma, 
has received repeated death threats, and both he and the newspaper he directs have been 
and continue to be the targets of a campaign that reflects a clear effort to defame and 
discredit the newspaper and the journalists on its staff. La Republica is one of the 
publications most critical of the current government. In November 1998, Mohme Lloma 
was threatened by telephone by someone who identified himself as a member of the 
Comando § de abril, and told to refrain from publishing anything in his paper about the 
IACHR's visit to Peru. 


69. In December 1998, journalist Angel Paez Salcedo, chief of La Republica's 
investigative unit and a correspondent with the daily paper C/arin, of Argentina, received a 
death threat by telephone as well as anonymous threatening letters for his reports 
involving government officials and high-ranking military officers. In his work, he has 
reported several cases of corruption allegedly committed by members of the military high 
command and persons close to the President of Peru, such as adviser Vladimiro 
Montesinos and members of the military involved in arms purchases. Sources in the 
Armed Forces warned him of a plan to assassinate him. In addition, he has been the 
victim of a campaign of slander and defamation by the sensationalist press. 


70; Mohme Lloma, Paez Salcedo, and other journalists from La Republica have 
been victims of a smear campaign promoted through a new publication called Repddica, 
which appeared in May 1999. With no mailing address, no telephone, and under the 
direction of a person whose identity is not known, Repudica copied the logo and format of 
the daily newspaper La Republica. Repudica appeared only once, due to a resolution of the 
National Institute for the Defense of Competition and Intellectual Property, which 
prohibited its circulation. In its place appeared Repudio, which had the same content and 
same intent to smear reputations. 


TA. In September 1999 a new defamatory tabloid appeared in the southern city 
of Puno called Reputica del Gran Sur, with the same objective of ridiculing La Republica 
and its director. The persons defamed lodged a complaint and demanded an exhaustive 
investigation. 


72. The hostile attitude toward La Republica continued in October 1999 when 
more than 150 offensive faxes blocked the paper's phone lines. The faxes were replete 
with offensive references, using the same language as other well-known sensationalist 
newspapers. In addition, the newspaper received numerous phone calls with threats and 
insults aimed at editor-in-chief and publisher Blanca Rosales. 


73. In late 1998, a web page appeared, maintained from Peru by a self-styled 
Asociacién Pro Defensa de la Verdad (APRODEV), with contents and tone very similar to 
the editorials in some of the tabloids mentioned. This Internet site also focuses on 
discrediting politicians and investigative journalists. Among the journalists included on 
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these web pages are the editor-in-chief of La Republica, Gustavo Mohme, and César 
Hildebrant, Edmundo Cruz, and Miguel Angel Paez. 


74. ‘In November 1998, journalist Johny Eduardo Pezo Tello was jailed on 
terrorism charges after reading a letter from the Movimiento Revolucionario Tupac Amaru 
(MRTA) on his program. He received a phone call from a member of the MRTA who forced 
him to read the letter, threatening him that if he did not read it, he and his family would 
run serious risks. Pezo Tello tried to leave the radio station and report the incident to the 
police, but two men awaiting him outside warned him to do what they were requesting. In 
the face of these circumstances, he read the communique, but not without first 
apologizing to his audience and clarifying his opposition to the MRTA's principles. The 
arrest was repudiated internationally right away, and the Office of the Special Rapporteur 
provided the relevant information to the Peruvian authorities to help bring about a positive 
outcome in this case. Pezo Tello was finally released after spending 58 days in jail. 


453 In December 1998, the team of journalists from Panamericana Televisi6n, 
headed up by journalist Olinda Merzthal, was attacked by a council member from the 
municipality of Villa Marfa del Triunfo, Ricardo Merino Carranza, and by a woman identified 
as Martina Sanchez Flores. According to the information received, the press team was 
covering a strike by workers when the council member and the woman tried to stop the 
videotaping and beat Olinda Merzthal and Jestis Quispe, the driver. The attack was 
recorded by cameraman Jorge Rojas, and reported at the local police station, where, 
moments later, council member Merino Carranza denounced that he had been attacked by 
the journalists. Panamericana Televisién began the actions to make a complaint and then 
the mayor publicly apologized, and undertook to begin an investigation. 


76. In March 1999, journalist José Luis Linares Altamirano was shot by two 
hooded persons at his home in Jaén. Linares is part of the staff of journalists working at 
Radio Marafién. One day later, reporter Homero Marin Salazar was the victim of an assault 
at his home. In the early morning hours the following Sunday, unknown persons entered 
the home of reporter Olinda Pérez Diaz, and took only clothes. That same day suspicious 
phone calls were placed to Radio Marafon. The station's director, Luis Tavara Martin, 
expressed his concern because he thought it was a scare campaign possibly by local 
power groups uncomfortable with his programming. 


Tah In April 1999, about 15 people forcibly entered the facilities of Radio Estudio 
99, of the province of Satipo, causing serious damage in the control room and transmission 
equipment. In addition, they made grave threats to journalist Fernando Santos Rojas, 
director of the news program Libertad de Prensa. At the moment of the attack, they also 
found announcer César Felipe and reporter Abel Robles Véliz, who were able to identify 
some of the assailants as leaders of the Santa Rosa Merchants Association of the Satipo 
Market, an organization that supports the provincial mayor, Arturo Durand Panez. That 
same day the mayor granted an interview to the radio station he owns, Radio Nueva Sefal, 
suggesting that Santos Rojas's news program would not air that evening. 
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78. According to Santos Rojas, the purpose of the attack was to silence him; he 
recalled that it was not the first time he had received threats from the authorities. In the 
last election campaign, Santos Rojas received death threats from one of the mayor's 
brothers. In August, a meeting was held involving the journalists, the mayor, and the 
Instituto Prensa y Sociedad, after which the authorities agreed to put a halt to the attacks; 
no new confrontations have ensued since. 


79. In May 1999, journalist Enrique Zileri Gibson, director of Caretas magazine, 
filed a motion before the Plenary Chamber of the Supreme Court, seeking review of the 
1991 judgment against him for reporting on the public functions of presidential adviser 
Vladimiro Montesinos. Montesinos denied that he performed any public functions and filed 
a claim against the journalist in 1990. The judgment included a sentence of one year 
conditional imprisonment and the payment of US$ 10,000. In April 1999, Montesinos 
appeared on television alongside President Fujimori, making reference to the rescue of the 
hostages at the Japanese embassy in 1997 and declared: "I've been living here (National 
Intelligence Service) for nine years, twenty-four hours a day, as President Fujimori knows, 
dedicated exclusively to performing the functions of the post." After this acknowledgment 
of his activity as a public official, Zileri asked that the case be reviewed, since he 
considered it sufficient proof of his innocence. 


80. In August 1999, Eduardo Cenepo Eljarratt, director of the weekly &/ Clarin, 
of Pucallpa, was called by Lt. Col. Jorge Martinez Fernandez to "clarify, support, and 
demonstrate" information published in a weekly referring to an interview with the mayor of 
the district of Yurda, Fidel Soria Rodriguez, and the municipal director, Hecer Cardenas. In 
the interview, both denounced irregularities committed by Peruvian Army Major Luis Munoz 
Loarte. The official communication indicates that the interview in question "harms the 
institutional image" of the Army, and so requires an "exhaustive investigation under the 
Constitution and the pertinent laws." 


81. In August 1999, the Political-Military Chief of the city of Huancavelica, by 
means of an official note, ordered the communications media to provide it with all news 
material from the radio stations immediately after it was broadcast. The official note, sent 
to the administrators of each media outlet, stated "... you are ordered to send this 
Jefatura, daily, as of this day, the news that has already been broadcast by your radio 
station. By decision of higher-ranking officers, we are to monitor all newscasts broadcast 
in this Emergency Zone." The document was signed by Infantry Captain A. Delgado Ruiz 
and bore the seal of the Secretariat of the Political-Military Command of Huancavelica. 
According to the testimony of one of the administrators, the official note was distributed 
by two soldiers of the Peruvian Army. The journalists in the area rejected the measure, 
which they considered to violate the freedom of expression, and decided not to obey the 
order. The mayor of Huancavelica, Federico Salas, also spoke out against the measure. A 
few days later, the of Sub-Zonal National Security Command N-8 of the Central Region 
issued a communique reporting that Peruvian Army Captain Adolfo Delgado Ruiz had been 
relieved of his post, sanctioned, and reported to the 2nd Judicial Zone of the Army. 
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82. In August 1999, Carlos Manuel Rosas Matos, director of the daily Tigre 
Informa of Radio Tigre, in \quitos, reported that his program had been arbitrarily shut 
down. Prior to this measure, the directors of the radio station were pressured by members 
of the Army to keep their employees from continuing to report on crimes allegedly 
committed by high-level military commanders. In July, Rosas Matos and Luis Chanamé, 
co-director of the radio station, commented on a report published in La Republica accusing 
the chief of the Fifth Military Region, Gen. Enrique Sotero Navarro, of nepotism. That day 
Rosas picked up that report by Internet, for he was not able to get any copies of La 
Republica at the newstands. The newspaper vendors said all the copies had been bought 
early in the morning by members of the military. The deputy manager warned the 
journalists that if they didn't tone down the information, the program would be canceled; 
this happened the next day. According to Rosas, the military officers were bothered by 
the revelation of a secret meeting in which the political tendencies of the Iquitos press had 
been analyzed. In Juné, Rosas had made public a document supposedly written by a 
colonel in which Tigre Informa was characterized as "dangerous" to the interests of the 
Armed Forces and in which the director was accused of being a communist. 


83. In August 1999, Ricardo Bullén Mattos, a news director with Radio Sefiorial 
in the city of Huancayo, was found liable, in the trial court, of defamation and slander, and 
was barred from working as a journalist for two years for having disseminated a report that 
revealed irregularities in the performance of the president of the Sociedad de Beneficiencia, 
a charitable organization, of Huancayo, Janina Soria de Véliz, on his program. The 
sentence included a two-year prison sentence, suspended, the payment of 15,000 nuevos 
soles (approximately US$ 4,500.00) in civil damages, and 120 days salary as a fine, to be 
paid to the State. 


84. Although the Congress approved Law No. 26,937 in March 2000, 
confirming the optional nature of the membership of journalists in professional 
associations, one of the bases of the judgment is the fact that Bull6n is not affiliated with 
any organization. The ruling considers, moreover, that the preponderance of freedom of 
expression over the right to honor is only admissible within certain limits, and should apply 
exclusively to professional journalists. The judgment assures that the membership of 
journalists is compulsory in the country, under Law No. 23,221 of 1980, which created 
the Colegio de Periodistas of Peru. Ricardo Bullon filed a motion challenging that ruling. 
Nonetheless, in September the Superior Court of Huancayo affirmed the judgment on the 
offense of defamation, overturning the part related to the crime of slander.*' 


35: In September 1999, two journalists from Caretas magazine were assaulted 
during a birthday celebration for the former mayor of the district of Los Organos, Manuel 
Garrido Castro. Journalist Kela Leén and photojournalist Paul Vallejos were working on an 
investigation related to alleged irregularities in the appointment of the mayor. During a 
demonstration in support of the former mayor, two people jumped the reporter, snatching 


Seis Ne Se BONE 

31 In this regard, the Inter-American Court was of the opinion that compulsory membership in an association 
prescribed by law is incompatible with Article 13 of the American Convention on Human Rights. The Court understood that 
the compulsory membership of journalists in an organization prescribed by law denies "any person access to the full use of 
the news media as a means of expressing opinions or imparting information." 
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away his camera, beating him, and removing him from the place. His colleague sought 
help from former mayor Garrido Castro and current mayor Pablo Benites, with no response. 
After he identified himself as a journalist with Caretas, another man took away his 
credential and expelled him. The journalists lodged a complaint with the police, in which 
they noted that they recognized one of the assailants as council member Alberto Jibaja, 
from the Movimiento Reconstruccién Efectiva, who was summonsed to testify. 


86. In September 1999, Juan Sanchez Oliva, director of the radio news program 
Quassar, in the city of Huaraz, reported that he and his family had been the victims of 
constant threats and attacks for six months. He maintained a critical line on the local 
government. According to the information received, César Augusto Oliva, Juan Sanchez 
Oliva's brother, was severely beaten by six persons in military dress, armed with rifles, and 
hooded. The next day, another of his brothers received a threat by phone. In August, 
Sanchez Oliva received a death threat in public. Another act of violence occurred in early 
September, when the windows of his sister's home were broken. 


87. Sanchez Oliva has requested the Prefecture of the department of Ancash to 
take steps to provide safeguards for his and his family's physical integrity, but since none 
was taken, he was forced to hire a private security service. In addition, a tabloid began to 
be published that defamed and threatened Sanchez Oliva and other journalists. The tabloid 
stated: "You are shielding yourself by portraying yourself as a journalist victimized by the 
dictatorship, and you know well that you are the next victim....". In addition, the threat 
referred to Sanchez as a "criminal," "evil-doer," "swindler," "extortionist," "high-life," and 
"son of a bitch," along with other offensive references to his person. After this, prefect 
Walter Vasquez undertook to provide personal safeguards for Juan Sanchez Oliva. 


88. At the same time, Angel Durdn, a colleague of Sdnchez Oliva, also received 
threats by telephone. He stated he recognized the voice of Fredy Moreno, Minister of the 
Presidency and former president of the Transitory Council for Regional Administration 
(CTAR) of Chavin. Durdn had accused Fredy Moreno of unjust enrichment and corruption. 
A few days later, Radio Ancash and the daily paper La Prensa, which belonged to Fredy 
Moreno, attacked him several times, describing him as a "pseudo-journalist," "demented," 
and "blackmailer." 


89. From 1997 to 1999, Duran has had to face 14 proceedings brought by 
Moreno, among others one for the unlawful practice of journalism. He was absolved of all 
the accusations. In 1998, he was kidnapped by unknown persons and left unconscious. 
Before the kidnapping, Duran and his colleagues from Radio Video Stereo were threatened 
by telephone, with no effective response from the authorities. 


90. On November 10, 1999, Duran was shot in the right thigh while on his way 
to interview the mayor of Aija, German Hizo Requenaporti. The Special Rapporteur had 
the opportunity to communicate by telephone with Durdn while he was in the hospital 
recovering from his wounds, and to convey to him the Rapporteur's concern and support. 
In addition, Duran requested the assistance of the Office of the Rapporteur and of the 
Office of the Human Rights Ombudsman. 
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91. In September 1999, journalist Juan Sausa Seclén, a correspondent for La 
Republica and reporter with Radio Mararién, of Jaén, received death threats by telephone. 
He was forced to go into hiding until given the guarantees needed to protect his physical 
integrity and to freely practice his profession. 


92. At the same time Father Luis Tavara Martin reported an action to impede the 
September 28, 1999 issue of La Republica from being distributed in the city. Several 
sources stated that both incidents likely had a common origin: the publication of a report 
in La Republica on the activities of a former member of the "Colina" paramilitary group. 


93. In September 1999, Father Pedro Anccori, parish priest of the San Juan 
Bautista church, owner of Radio La Voz del Allinccapac, in the district of Macusani, was 
summonsed by the commissar of the province of Carabaya to submit the radio station's 
documentation. That summons came after the radio station had reported that members of 
the National Police of Peru were responsible for the assassination of a youth. Other high- 
level authorities came forth to demand the radio station's license. Through an official 
signed note, Anccori answered Lieutenant Juan Chavez, commissar of Carabaya, that the 
radio station's documentation was in order, and giving notice that he would only turn over 
that information in response to a judicial order. 


94. In September 1999, Jorge Salazar, executive director of the /nstituto Prensa 
y Sociedad of Lima, received a threat by telephone in which he was told: "Son of a bitch, 
stop discrediting the country abroad. We know your steps. We're going to kill you." The 
Instituto Prensa y Sociedad has received threatening phone calls for some time now. The 
message would appear to be related to a mention made of the director of the /nstituto 
Prensa y Sociedad on an Internet page. There, he was characterized as the /orito, "big 
mouth," who discredited the government, the Armed Forces, and the country abroad. The 
same article was disseminated by the sensationalist newspaper E/ 7/o, last May. 


95. In October 1999, journalist Fernando Mejia Cornelio and the administrator of 
Radio Lennin Ruiz Davila, both of whom worked with Radio Palmera, and journalist Alberto 
Medina of Radio Central, of Bellavista, were detained. The three were accused of 
terrorism for having broadcast an MRTA proclamation on their radio stations. Prior to the 
transmission, journalist Fernando Mejia apologized to the audience, explaining that he was 
forced to read the test, since he had received death threats, and made it clear that he does 
not share the ideas of the MRTA. Nonetheless, minutes after having disseminated the 
proclamation, the journalists and the administrator of the radio station were arrested for 
advocating terrorism, interrogated at the police station, and then released. 


96. A group of police from the Direccién Nacional Contra el Terrorismo 
(DINCOTE) arrived that same day in Bellavista to transfer the detainees to Tarapoto and 
begin the judicial proceedings against them. After the quick response of the Instituto 
Prensa y Sociedad, the journalists were released, as the arrest warrant was switched to an 
order to appear before the court. In addition, the Office of the Rapporteur was informed of 
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this arrest and proceeded to take the necessary steps with the Peruvian authorities, 
requesting the immediate release of the journalists. 


97. In October 1999, José Olaya, director of the daily £/ Tio, was threatened 
with death by an anonymous phone call. Several years ago, Olaya survived an attempted 
homicide. 


98. !n October 1999, after resigning en masse for failure to be paid, several 
workers from the daily newspaper &/ Chato denounced that Rafael Documet, the owner, 
had received a large sum of money, for ten months, for including notes in his newspaper 
offensive to opposition politicians and investigative journalists. According to Richard 
Molinares, publisher of the newspaper, the headlines were sent to Documet every day by 
people related to the Armed Forces and the government. Another employee of the paper 
said that she had heard Documet say the headlines came from the government. In late 
October, the Office of the Rapporteur learned that Mr. Hugo Borjas, former editor of E/ 
Chato, was kidnapped by unknown persons for several hours. The kidnappers warned him 
to shut up. In the wake of these events, the journalists publicly sought personal 
guarantees from the authorities, and through the Office of the Ombudsman. In addition, 
they sought the support of independent human rights and freedom of expression 
organizations. 


99. On November 18, 1999, the Commission received a petition for 
precautionary measures to protect journalist Guillermo Gonzales Arica. Gonzales Arica was 
said to be subject to harassment by agents and organs of the Peruvian State because of 
his work as a journalist. In this respect, on November 21, 1999, the Commission decided 
to request precautionary measures from the Peruvian government in order to preserve 
Gonzales Arica's fundamental rights. 


100. Gonzales Arica is a member of the Asociacién Prensa Libre, formed in 
August 1999 by journalists Anel Townsend, Mabel Barreto, Marfa Elena Belatinde, Rosana 
Cueva, Ivan Garcia Mayer, Luis Iberico, David Montoya, and Bruno De Olazabal. From its 
formation, the association has uncovered several cases that point to the Peruvian 
intelligence services and other authorities as being responsible for crimes, acts of 
corruption, and abuses of authority. 


101. Journalists from the Asociacién Prensa Libre have reported that in the wake 
of these investigations, their phone lines are being wiretapped by the National Intelligence 
System (SIN). 


102. This group of journalists undertook an investigation into the operational plans 
of the Army Intelligence Service of Peru (SIE), against Luis Castafieda Lossio and Alberto 
Andrade Carmona--both of whom were candidates for the Peruvian presidency. As a result 
of this journalism, the Supreme Council of Military Justice is said to have undertaken an 
investigation, on its own initiative, into the documents on which the investigation was 
based. In this respect, the military jurisdiction was said to have concluded that the 
material was false, and that consequently the journalists from the Asociacién Prensa Libre 
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had committed the offense against the public trust and against its judicial function. The 
conclusions of the military court were referred to the National Elections Board (JNE), which 
determined on September 7, 1999, that it did not have the capacity to carry out these 
investigations. In addition, the JNE forwarded the complaint to the Asociacién Prensa 
Libre and the criminal investigation from the military courts to the Public Ministry. Even 
though the military courts are not authorized to define what civilian conduct constitutes 
Criminal activity, the complaint of the JNE was passed on to the Executive Commission for 
the Public Ministry. As a result of this procedure, journalist Guillermo Gonzales Arica has 
been summonsed by the National Directorate of the Judicial Police to clarify points related 
to the complaint filed by the State for the offense against the public trust. 


. 103. Personnel from the National Police of Peru made visits to two radio stations 
in San Martin, without any judicial order, and asked the directors to provide personal 
information on the owners and staff, with a special interest in learning their political 
affiliations. In addition, they presented a questionnaire on the journalism work of the radio 
station. 


104. After this incident, the provincial chief of the National Police stated that 
there had been a misunderstanding on the part of his commissars. Hugo Ushinahua 
Panduro, owner of Radio Red Univisién Satélite of Nueva Cajamarca de Rioja denounced 
that members of the police also went to his radio station with a questionnaire on its 
journalism work. In addition, Tedfilo Mori Mendoza, the owner of Radio Rioja, stated that 
he had received a similar visit. 


105. The provincial chief of the National Police stated that this incident was 
misunderstood by his commissars. According to commander Samuel Lé6pez, his 
instructions had been aimed at seeking a rapprochement with the media to launch an 
informational campaign. Several journalists from the area have agreed in noting the hostile 
climate with respect to some authorities, especially from the localities of Rioja and Nueva 
Cajamarca, in the department of San Martin. After these incidents, a verbal arrangement 
was reached between the authorities and journalists, and to date there have been no new 
attacks. 


106. In September 1999, the Minister of Interior, César Saucedo Sanchez, issued 
a resolution by which he ordered the Public Prosecutor [Procurador Publico) for Judicial 
Matters of the National Police of Peru to pursue criminal charges against Hugo Meza Layza 
for practicing journalism without a professional license, and disseminating allegedly false 
information on judicial corruption. In 1998, the Peruvian Congress had passed a law 
reiterating the optional nature of membership in professional associations for those who 
work as journalists. This resolution is based on the complaint that Capt. Wilmer Delgado 
Vasquez brought against Hugo Meza in June 1999 for the alleged offense against the 
public administration, and others. 


107. Meza's last investigation was related to the allegedly illegal activities of 
Captain Vasquez and his links to groups of criminal bands. Vasquez found out about the 
investigation and began a campaign of threats and intimidation against Meza. According 
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to the information received, an investigation by the daily paper La Republica confirmed 
Meza’s accusations and took stock of other irregularities in which Vasquez might be 


involved. 


108. The Commission has submitted the case involving the violation of 
fundamental rights of Mr. Baruch Ivcher Bronstein to the Inter-American Court. Mr. lvcher 
Bronstein, a naturalized Peruvian citizen, was the majority shareholder, director, and 
chairman of the board of directors of Channel 2, a television station. This channel put out 
information critical of the Peruvian government and the Armed Forces and made public the 
acts of torture inflicted on former SIE agent Leonor La Rosa Bustamante, by Army officers. 
It also disseminated the sworn statement by adviser to the National Intelligence Service 
Viadimiro Montesinos Torres. Later, the Peruvian State arbitrarily stripped him of his 
citizenship. Peruvian legislation requires one be a Peruvian national in order to be the 
controlling shareholder of a television station. As a result of being stripped of his 
nationality, Baruch lvcher lost administrative control of Frecuencia Latina-Canal 2, and had 
all of his rights as majority shareholder suspended. The Commission submitted the 
application for the Court to decide on the alleged violations of Articles 8 (right to a fair 
trial), 13 (freedom of thought and expression), 20 (right to nationality), 21 (right to 
property), and 25 (judicial protection). 


F. CONCLUSIONS AND RECOMMENDATIONS 


109. The foregoing analysis indicates that the effective exercise of freedom of 
expression in Peru is seriously compromised by the systematic use of the intelligence 
services and the security forces as instruments of harassment and persecution of 
investigative journalists and opposition politicians, with the passive and active collaboration 
of the judiciary. In addition to the activities of these state organs one should consider the 
political authorities, who, at the highest levels, have categorically denied the existence of 
serious problems with respect to the freedom of expression. 


110. Continuity over time, the similarity in the harassment campaigns, and the 
similarity in the activities to investigate or press charges against the victims leads to the 
conclusion that there is planning to seriously limit the freedom of expression in Peru. 


111. In other words, the abusive action of the intelligence services and security 
forces, the refusal of the political authorities to acknowledge the problem, and the active 
and passive collaboration of a judiciary with serious limitations on its independence, 
constitute the three fundamental pillars on which the current scheme of harassment and 
persecution of the freedom of expression in Peru is based. 


112. The analysis reveals that the conditions required for the full exercise of the 
right to freedom to express opposition political ideas or criticism of the government's 
performance through the press. The Commission considers that the limitations created by 
the consequences of the exercise of freedom of expression are a serious obstacle to the 
normal functioning of democracy in Peru. The right to express dissent from acts of 
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government, to denounce irregularities, and to express political views through the press are 
fundamental for the existence of a democratic state. 


113. The Commission is particularly concerned by the effect of these restrictions 
in the context of the electoral process. The importance of respect for the freedom of 
expression and information reaches its high point when the citizens need the information 
required to vote for those who will be responsible for the conduct of government affairs. 
The State must guarantee the right of those who participate in elections, either as 
candidates or as voters, to transmit and receive information so as to make it possible for 
the inhabitants of Peru to enjoy political rights. 


114. Based on the foregoing, the Commission makes the following 
recommendations to the Peruvian State: 


Vs To adopt specific urgent measures to bring a halt to the attacks on 
investigative journalists and opposition politicians, and any citizen or person who 
exercises his or her right to call into question the authorities and to express their 
political ideas, or other ideas. 


2 To take the steps needed to prevent the exercise of freedom of the press 
from being limited through indirect mechanisms prohibited by Article 13 of the 
American Convention. 


3. To strengthen the institutional mechanisms of control over the national 
intelligence services so that they not be used to intimidate those who criticize acts 
of government. 


4. To take the steps needed to bring the domestic legislation into line with the 
American Convention by derogating Article 374 of the Criminal Code, on desacato. 


5. To take the steps needed to ensure autonomy, independence, and 
impartiality in the judiciary, so that it can perform its role of protecting the freedom 
of expression, consistent with the standards of international law. 


Ov To ensure that the institutions and agents of the state respect the 
international and domestic provisions regarding freedom of expression, in particular, 
Article 13 of the American Convention and the principles of the Declaration of 


Chapultepec. 


7: To carry out promotion activities aimed at state agents and at Peruvian 
citizens in general to create awareness of the importance of respecting and 


protecting freedom of expression. 
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SECTION li. ECONOMIC, SOCIAL AND CULTURAL RIGHTS, 
AND PRISON SITUATION 


CHAPTER VI 


ECONOMIC, SOCIAL AND CULTURAL RIGHTS 


A. INTRODUCTION 


lig The American Convention notes in its preamble that "the ideal of free men 
enjoying freedom from fear and want can be achieved only if conditions are created 


whereby everyone may enjoy his economic, social, and cultural rights, as well as his civil 
and political rights." 


Zz: Certainly the requirements of the human right to a dignified life go beyond 
the equally fundamental contents of the right to life (understood in its strictest sense), the 
right to humane treatment, the right to personal liberty, the rights related to the system of 
representative democracy, and all other civil and political rights. In this respect, the 
preamble of the Additional Protocol to the American Convention on Economic, Social and 
Cultural Rights, "Protocol of San Salvador," expressly recognizes: 


the close relationship that exists between economic, social and cultural rights, and civil rights, 
and civil and political rights, in that the different categories of rights constitute an indivisible 
whole based on the recognition of the dignity of the human person, for which reason both 
require permanent protection and promotion if they are to be fully realized, and the violation of 
some rights in favor of the realization of others can never be justified. 


3. Along the same lines, the current President of the Inter-American Court of 
Human Rights, Professor Antonio A. Cancado Trindade, notes that: 


The denial or violation of economic, social, and cultural rights, materialized, for example, in 
extreme poverty, affects human beings in all aspects of their lives (including civil and 
political), clearly revealing the interrelation or indivisibility of human rights. Extreme poverty 
constitutes, ultimately, the denial of all human rights. How can one speak of freedom of 
expression without the right to education? How can one conceive of the right to enter and 
leave the country (freedom of circulation) without the right to housing? How can one 
consider the right to free participation in public life, without the right to adequate food? How 
can one speak of the right to legal assistance without also taking into account the right to 
health? And the examples multiply. Clearly, we all experience the indivisibility of human 
rights in our everyday experience, and that is a reality that cannot be left aside. There is no 
place for compartmentalization, an integrated vision is needed of all human rights. ' 


4. ._ In this chapter, the Commission analyzes the issue of economic, social and 
cultural rights in Peru, whose observance, as will be seen, has seen advances in recent 


pe | a a 
1 Cangado Trindade, Antonio A., "La Justiciabilidad de los derechos econémicos, sociales y culturales en el plano 
institucional," published in Revista Leccién y Ensayos, 1997-98, Universidad de Buenos Aires, School of Law and Social 


Sciences, Abeledo-Perrot, Buenos Aires, 1998, p. 80. 
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years, in some respects, while in other respects there has been backsliding and situations 
in which no progress has been made. 


B. LEGAL FRAMEWORK 


oe The American Declaration of the Rights and Duties of Man, which, as the 
Inter-American Court of Human Rights has established, has full legal effect and is binding 
on all member States of the OAS,’ includes economic, social, and cultural rights at Articles 
VII, XI, XI, XII, XIV, XV, XVI, and XXII. In this respect, it should be noted that Article XI 
of the Declaration (Right to preservation of health and to well-being), for example, subjects 
the right to the "extent permitted by public and community resources," while Article VII 
(Right to protection for mothers and children) does not include that condition, and so is of 
special importance as regards the rights protected therein. 


6. The American Convention, ratified by Peru in 1978, refers at Article 26 to 
the obligation of the States to "adopt measures, both internally and through international 
cooperation, especially those of an economic and technical nature, with a view to 
achieving progressively, by legislation or other appropriate means, the full realization of the 
rights...." In this regard, the IACHR reiterates that: 


While Article 26 does not enumerate specific measures of implementation, leaving the State 
to determine the most appropriate administrative, social, legislative or other steps to pursue, it 
expresses a legal obligation on the part of the State to engage in such a process of 
determination and to adopt progressive measures in this sphere. The principle of progressive 
development establishes that such measures are to be undertaken in a manner which 
constantly and consistently advances toward the full realization of these rights.° 


ee On this same subject, the Additional Protocol to the American Convention on 
Economic, Social and Cultural Rights, "Protocol of San Salvador," enshrines the right to 
work, to social security, to health, to food, and education, and affirms another series of 
rights which, as the Protocol notes in its preamble, "are not derived from one's being a 
national of a certain State, but are based upon attributes of the human person." The 
Peruvian State signed this Protocol in 1988, and ratified it in 1995. Accordingly, it entered 
into force recently, on November 16, 1999. This makes it an important international 
instrument binding on Peru today. 


3 The Republic of Peru is also a party to the International Covenant on 
Economic, Social and Cultural Rights, adopted at the United Nations in 1966, and ratified 
by Peru. That Covenant establishes, at Article 11: 


The States Parties to the present Covenant recognize the right of everyone to an adequate 
standard of living for himself and his family, including adequate food, clothing and housing, 


: See Inter-American Court of Human Rights, Interpretation of the American Declaration of the Rights and Duties of 
Man Within the Framework of Article 64 of the American Convention on Human Rights, Advisory Opinion OC-10/89 of July 
14, 1989, Inter-American Court of Human Rights (Ser. A) No. 10 (1989). 


> IACHR, Report on the Situation of Human Rights in Ecuador, OEA/Ser.L/V/II.96, Doc. 10 rev. Ve On2or 
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and to the continuous improvement of living conditions. The States Parties will take 
appropriate steps to ensure the realization of this right, recognizing to this effect the essential 
Importance of international co-operation based on free consent. 


o: Peru's 1993 Constitution notes at its Article 55 that the treaties entered into 
by Peru “are part of domestic law." This provision, it must be granted, represented 


backward movement with respect to the 1979 Constitution, which accorded constitutional 
rank to international treaties.* 


10. These international instruments, along with the Peruvian Constitution, are 
the main general body of law that governs economic, social, and cultural rights in Peru. In 
addition to those mentioned above, there are several special international instruments 
related to the question under study, such as those entered into by the International Labor 
Organization (ILO), for example, as well as the various national laws on the subject. 


C. OBSERVANCE OF ECONOMIC, SOCIAL AND CULTURAL RIGHTS IN PERU 


174 The progressive nature that most international instruments confer on state 
obligations related to economic, social, and cultural rights imposes on states, with 
immediate effect, the general obligation to constantly seek to attain the rights enshrined in 
the instruments, without any backsliding.° Therefore, a worsening in the effective 
observance of economic, social, and cultural rights may constitute a violation, among other 
provisions, of Article 26 of the American Convention. 


T2t In this respect, the IACHR notes that the Peruvian Constitution of 1993 
eliminated some major provisions on economic and social rights that had been in the 1979 
Constitution, such as the right to attain a standard of living that allows the person to 
ensure his or her well-being, and the well-being of his or her family (Article 2(15)), the right 
to food (Article 18), and several issues related to the right to work. 


13; Based on the foregoing, and even when, as illustrated infra, general 
indicators on development show that in general terms Peru has been progressive in respect 
of economic, social and cultural rights, the Commission should note that Peru's elimination 
of these rights from the Constitution represents backsliding. 


1. Progress 


14. The indicators prepared annually by the United Nations Development 
Program and the World Bank show, in general, that in recent years, and at least in some 
sectors, the general observance of economic, social, and cultural rights in Peru have been 


Nowie ame sree ro oer pane a 
4 See Chapter |, supra. 


5 See Committee on Economic, Social and Cultural Rights, of the United Nations, General Comment No. 3, adopted 
at the Fifth Session, 1990, E/1991/23; Limburg Principles, Human Rights Quarterly, Vol. 9, No. 2, 1987, p. ADA 
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improving progressively. This shows that the Peruvian State has made important efforts in 
this area.° 


1hey Without claiming to undertake an exhaustive analysis, the Commission would 
like to present examples of this assertion with specific data. In this respect, a comparative 
review of the Human Development Index (HDI) of the United Nations Development Program 
(UNDP), from 1993 to 1997, indicates that during this period Peru increased its level of 
development, and that Peru had come to occupy a better position in relation to other 
countries. 


Gs In effect, the Human Development Index is used by the UNDP to try to 
measure the integral development of countries, by obtaining the average of three specific 
indices: life expectancy, educational coverage, and income. These indices indicate that 
Peru ranked 91st in 1993, of the 174 countries of the world studied by UNDP, with a 
human development index of 0.694, while in 1997 it was ranked 80th, with HDI of 0.739. 


divs Furthermore, the comparison of the development indices prepared annually 
by the World Bank in its World Development Report also indicate overall progress. Those 
indices cover the study of 180 member countries of the World Bank, and measure various 
sectors of the economic and social area, such as population, price indices, economic 
variables, public services, indices on poverty, education, health, and environment. 


jo, The IACHR is of the view that such indices constitute important illustrative 
elements that should be taken into account in studying the question of development. A 
comparison of these World Bank indices for the period 1993 to 1998 shows that average 
life expectancy has increased (from 67 to 69 years), that child malnutrition has declined 
(from 11% to 8%), along with infant mortality (from 52 per 1,000 live births to 40 per 
1,000 live births), that access to drinking water has expanded in urban areas (from 76% to 
91%), and that inflation has been reduced sharply (from 49% to 9%, annual rate). 


9: Also of special note is that extreme poverty has been reduced in Peru.’ 
Though it has been observed that this reduction shows signs of being precarious, as it is 


8 In its observations on the draft version of this report, the State noted that, "throughout the decade, the 
Government of Peru had proclaimed wealth creation and the generation of productive employment as fundamental objectives, 
to which major governmental activities have been and continue to be geared. The war on poverty is not only an ethical 
imperative; it is also an economic necessity, since growth that benefits only a small percentage of the population will not be 
sustainable in the long run. For that reason, the Government continues to pursue a policy focusing on the individual and the 
creation of opportunities for people to raise their standard of living. This is precisely why the Public Sector Budget for 2000 
-- in keeping with the trend of the past few years to increase budget allocations for the social sector -- allocates 45% of its 
resources to social expenditure: specifically, to the health and education sectors, and the war on poverty. Above all, it is the 
caliber of the social expenditure that has made it possible to reduce extreme poverty in the country from 26% to 14%. This 
is how progress is being made toward the Government's goal, set in July 1995, of reducing extreme poverty in Peru by 
50% in 2000. Over the decade, the State invested almost eight billion dollars in infrastructure in a number of sectors- 


energy, transportation and communication, sanitation, health and education- as well as three billion dollars in social programs 
in the war on poverty throughout the country." 


7 The poor are understood to be those who do not earn enough to cover the costs of the basic market basket, 
which includes foods and other essential goods and services. The extremely poor are understood to be those persons whose 


(continua...) 
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based in part on food grant programs,® the IACHR must note that this state policy appears 


2 be a positive step, in relation to the fundamental human right to food, to health, and to 
ife. 


20. In its observations to the draft of this report, the State noted the existence 
and importance of the Program to Formalize Informal Property (COFOPRI), related to the 
right to property. Peru explained in this regard that in 1996, the Commission to Formalize 
Informal Property was created to try to remedy the situation of more than six million 
persons who possess informal dwellings yet no title to the property. It noted that as of 
April 2000, COFOPRI has formalized and the Urban Property Registry has entered an 
additional 823,066 property titles that yield benefits to the interested persons in the way 
of juridical security, family inheritance, elimination of conflicts, and incentives to invest. 
The IACHR considers this to be a positive initiative on the part of the Peruvian State. 


2 Problematic aspects 


PLANS The IACHR is of the view that one of the major challenges the Peruvian 
State faces in the area of economic, social, and cultural rights is to have the effects of the 
country's economic growth of recent years, and the strides forward in the development 
indices, translate in the near future into improvements in the quality of life and in access to 
work, to health, to food, to education, and to all the other essential rights of the Peruvian 
people. 


22. In effect, in Peru there are profound differences in the effective enjoyment of 
economic, social, and cultural rights as between the rural and urban populations, and there 
is a profoundly unequal distribution of wealth as between the richest and poorest sectors 
in the country. 


23. The Committee on Economic, Social and Cultural Rights has held in this 
respect that 


Peru is made up of three distinct societies, living almost independently one of the others, 
divided along ethnic, economic, social, cultural and linguistic lines. At the bottom of the 
pyramid live the bulk of the population, namely the indigenous Indians of the A/to Plano or the 
mountains and the Amazonian Jungle. Most of them do not speak Spanish, but Quechua or 
Airmara; they are extremely isolated and marginalized. They are thus not in a position to 
exercise effectively their economic, social and cultural rights. 


Given the situation described above, the Committee, although aware of the high cost of 
rebuilding the infrastructure destroyed during many years of internal violence, is of the opinion 
that the greatest obstacles to the fulfillment of the economic, social and cultural rights are, 
inter alia: (a) the failure to address the persistent and serious problems of poverty; 60% of 
Peruvians live beneath the poverty line and do not enjoy proper health and educational 


(...continuacién) 
income does not allow them to even cover the cost of food that meets the minimum nutritional requirements. It is estimated 


that today approximately 50% of Peruvians live in poverty and approximately 14.7% survive in extreme poverty. 


8 It is noted that approximately 60% of the poorest homes receive some 20% of their income in donated food. 
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facilities; (b) gross inequality in the distribution of wealth among the population; (c) the 
failure to implement agrarian reforms; (d) the lack of proper health services and the drastic 
reduction of public expenditures in the field of health; (e) the impoverishment of state schools 
over the past decade, coupled with a decline in teachers’ salaries and the consequent 
deterioration in educational standards accompanied by the increasing poverty of families; and 
(f) the acute forms of discrimination that particularly afflict women, indigenous people and 
other minority groups, and the existence of great inequalities permeating Peruvian society. ° '° 


24. With respect to specific points, the IACHR observes with concern that 
important aspects related to the right to work have worsened in Peru. In terms of the law, 
the fact that under the 1993 Constitution labor rights generally lost the constitutional rank 
they had enjoyed in the 1979 Constitution, and the fact that women's rights related to 
maternity were lost,'' are examples of clear steps backwards in the area of labor rights. 


25. Aspects worthy of special mention include the massive dismissals of 
workers, the increase in unemployment,'? and what the Committee on Economic, Social 
and Cultural Rights of the United Nations has noted, when it stated that 


The Committee is concerned that many workers do not earn the minimum wage fixed by law. 
It is also concerned that the minimum wage is lower than the cost of the basic shopping 
basket, as the Peruvian delegation itself recognized.'* 


26. |The Commission attributes special relevance to these aspects, as the right to 
work is a very important right that affects the enjoyment of many other rights. In this 
respect, it should be noted that the right to work is the first of the rights referred to in the 
Protocol of San Salvador. This instrument, at its Articles 6 and 7, provides that the States 
undertake to "adopt measures that will make the right to work fully effective," and that 
they should guarantee, in their legislations, in particular, "remuneration which guarantees, 
as a minimum, to all workers dignified and decent living conditions for them and their 
families...." 


27. The Inter-American Commission has been receiving several complaints with 
respect to the problems that arise in Peru in relation to the right to social security. During 
its on-site visit to Peru, the IACHR met with several groups of pensioners who informed it 


® UN, Committee on Economic, Social and Cultural Rights, Concluding observations of the Committee on Economic, 
Social and Cultural Rights: Peru. 16/05/97. E/C.12/1/Add.14. (Concluding Observations/Comments). 


'0 In its observations to the draft of this report, the State noted that "public spending on education has been 
increasing in real terms steadily since 1990. From 1990 to 1999, it rose 113%." It also noted that "the Peruvian 
Government has been working in support of the rights of women, children, and other Peruvians who suffer discrimination,” 
acknowledging that these population groups have been undergoing development at a disadvantage." 


" See chapter on women's rights, supra. 


'2 In its observations on the draft of this report, the State mentioned various laws and programs promoted by the 
Government for the purpose of promoting "massive access to work" and to create new job opportunities. The programs 
mentioned by Peru in this vein include the "Sistema de Informacién Laboral- Proempleo," the "Programa de Capacitacién 
Laboral Juvenil-Projoven," the “Programa Femenino de Consolidacién de Empleo-Profece," the Programas de Capacitacién 
para el Trabajo," and a self-employment and microenterprise program known as "Prodame." 


' UN, Committee on Economic, Social, and Cultural Rights, op. cit. 
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about the precarious situation in which they were living. In addition, the Commission was 
informed that by Legislative Decree No. 817, the Peruvian State did not recognize the 
principle of equalization of pensions, enshrined in Decree-Law No. 20,530. It is noted that 
the new Decree established new criteria, with retroactive effect, and proceed to declare 
illegal pensions that had been granted under the previous system, directly or indirectly 
affecting thousands of people. In addition, the Commission learned that by Decree Law 
No. 25,967, the rights of thousands of pensioners subject to the pension regime 
administered by the Peruvian Social Security Institute were also repudiated retroactively. 
In this respect, the Commission was informed that although the Constitutional Court 
declared Decree Laws Nos. 817 and 25,967 unconstitutional, the State promulgated new 
laws, similar in content, and that in the few cases in which the pensioners have succeeded 


in suing and winning at trial, the State has not complied with the final and firm judgments 
issued against it.'* '° 


28:3 The Commission considers that the situation of Peruvian pensioners is an 
extremely important aspect to which the Peruvian State should give careful consideration, 
bearing in mind, to this end, that the American Declaration of the Rights and Duties of 
Man, at its Article XVI, enshrines the principle that: 


Every person has the right to leisure time, to wholesome recreation, and to the opportunity for 
advantageous use of his free time to his spiritual, cultural and physical benefit. 


29. Similarly, the Additional Protocol to the American Convention on Economic, 
Social and Cultural Rights, "Protocol of San Salvador," which, as indicated supra has just 
entered into force, and which establishes very important rights and correlate obligations on 
the States parties, states as follows at Articie 9: 


hs Everyone shall have the right to social security protecting him from the consequences 
of old age and of disability which prevents him, physically or mentally, from securing the 
means for a dignified and decent existence. In the event of the death of a beneficiary, social 
security benefits shall be applied to his dependents. 


Pde In the case of persons who are employed, the right to social security shall cover at 
least medical care and an allowance or retirement benefit in the case of work accidents or 
occupational disease and, in the case of women, paid maternity leave before and after 
childbirth. 


eee 


14 See section on non-enforcement of judicial judgments, supra. 


15 In its observations to the draft of this report, the State argued that "the acts of incorporation or re-incorporation 
contrary to Article 14 of Decree-Law No. 20,530, are void as they violate an imperative norm, thus it cannot be said that the 
pensions that derive from such acts are ‘acquired rights' or lawfully obtained. The acts performed in violation of imperative 
norms are legally void, and, therefore, give rise to no rights. In view of the foregoing considerations, the Office of Provisional 
Standards (ONP) acts pursuant to the law on judicially seeking or administratively declaring the nullity of the acts of 
reincorporation into the regime of Decree-Law No. 20,530, in violation of Article 14." It added that "there is no retroactive 
application of the highest-level pension," and that "the Office of Provisional Standards (ONP) has been applying and 
respecting the judgments handed down by the Constitutional Court." 
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30. As regards the right to health, the IACHR has received complaints that 
indicate that the Peruvian State has changed the rules on the subject and has Were orae 
the conditions for the effective enjoyment of this right by the Peruvian population. 


D. RECOMMENDATIONS 


31. In keeping with the foregoing considerations, the Commission recommends 
to the Peruvian State: 


Uke That it accord due priority in its macroeconomic policy to solving the 
persistent and grave problems of poverty, as well as the striking inequalities in 
Peruvian society, as these factors have a great impact on the effective enjoyment 
of economic, social, and cultural rights. 


2: That it accord due importance and respect to everything involving labor 
rights, in both legislation and public policy. 


3 That it take the steps needed to guarantee enforcement of the minimum 
wage laws, and the minimum wage should be sufficient to cover the cost of the 
basic family market basket. 


4. That it take steps to guarantee respect for acquired rights in the context of 
pension plans, and that the amount of the pensions set be sufficient to cover at 
least the cost of the basic family market basket. 


3? That due importance be accorded to ensuring that changes in the health 
system not entail any detriment to the right to health of all Peruvians. 


'® In its observations to the draft of this report, the State indicated that on January 30, 1999, the Law Creating 
Social Security for Health (ESSALUD) was promulgated; it is an agency under the Labor and Social Promotion Sector, which 
provides certain coverage to the insured and those covered along with them. The State also provided general information on 
its general health policies. 


CHAPTER VII 


WOMEN'S RIGHTS 


A. INTRODUCTION 


ly The principles of equality and non-discrimination are essential elements of a 
democratic system governed by the rule of law, which is a fundamental condition for the 
full observance of human rights. Despite the will expressed by many states to advance in 
protecting women's rights, there is often a yawning gap between the theory and the 
reality. Taking this into account, the Inter-American Commission on Human Rights assigns 
special importance to women's rights in the hemisphere; the relevance of this issue was 
highlighted internationally at the World Conference on Human Rights held in Vienna in 
1993, and at the conference on women's rights held in Beijing in 1995. In that regard, the 
Commission appointed a special rapporteur on women's rights; the rapporteur submitted a 
report on the situation of women in the Americas that was approved by the IACHR at its 
98th session.' In addition, the Commission has dedicated a special chapter to the subject 
of women's rights in its most recent reports on the situation of human rights in various 
countries.” 


2% The promotion and protection of women's rights is very much related to the 
question of discrimination against women in the enjoyment of human rights. While gender 
discrimination persists, women cannot fully enjoy their human rights. For this reason, 
international legislation bases the protection of women's rights mainly on the principle of 
non-discrimination and on the principle of the equality of men and women. 


S: Even though the Peruvian State has adopted major legal reforms to protect 
women's rights and to try to eliminate the forms of discrimination, yet certain legal norms 
subsist that entail discrimination. In this chapter, the IACHR, after outlining the 
international and national legal framework for women's rights, presents reports from the 
Peruvian State on the matter, and analyzes the problems related to two specific issues: 
discrimination and violence against women. 


B. LEGAL REGIME 
si International legal framework 


4. The instruments of the inter-American system of human rights, like those of 
the universal systems and other regional systems for the protection of human rights, are 
characterized by one of their fundamental pillars being the principle of equality and non- 


discrimination. 


Ginimae “mele et aA eee 
1 See IACHR, Report on the Status of Women in the Americas, IACHR, Annual Report 1997, p. 1023 and ff. The 
IACHR recognizes the important contribution in this area by the Inter-American Commission of Women (CIM) within the 


institutional framework of the OAS. 


2 See, e.g., IACHR, Report on the Situation of Human Rights in the Dominican Republic, 1999; Third Report on the 
Human Rights Situation in Colombia; and Report on the Situation of Human Rights in Mexico, 1998. 
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oe In the inter-American system, the American Declaration of the Rights and 
Duties of Man provides at Article Il: "All persons are equal before the law and have the 
rights and duties established in this Declaration, without distinction as to race, sex, 
language, creed, or any other factor." Similarly, the American Convention on Human 
Rights, ratified by Peru in 1978, provides at Article 1: "The States Parties to this 
Convention undertake to respect the rights and freedoms recognized herein and to ensure 
to all persons subject to their jurisdiction the free and full exercise of those rights and 
freedoms, without any discrimination for reasons of race, color, sex...." The Inter- 
American Convention on the Prevention, Punishment and Eradication of Violence against 
Women, "Convention of Belém do Para," ratified by Peru in 1996, defines violence against 
women as_ "... any act or conduct, based on gender, which causes death or physical, 
sexual or psychological harm or suffering to women, whether in the public or the private 
sphere." 


6. In the United Nations system, the Convention on the Elimination of All Forms 
of Discrimination Against Women, ratified by Peru in 1982, defines discrimination against 
women as "... any distinction, exclusion or restriction made on the basis of sex which has 


the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by 
women, irrespective of their marital status, on a basis of equality of men and women, of 
human rights and fundamental freedoms..."; it adds at Article 2 that "States Parties 
condemn discrimination against women in all its forms, agree to pursue by all appropriate 
means and without delay a policy of eliminating discrimination against women...." 


2. Domestic legal framework 

di The Peruvian Constitution indicates, at Article 2, that "All persons have the 
right: ... to equality before the law. No one may be discriminated against for reason of 
origin, race, sex, language....". As regards the right to work, at Article 23 the Constitution 
provides: "Work, in its various forms, is the subject of priority attention by the State, 
which protects, in particular, mothers, minors, and disabled persons who work...." And at 
Article 26: "In the labor relationship, the following principles are respected: 1. Equal 


Opportunity without discrimination...." 


S: As can be observed, the main norms applicable in Peru, both international 
and national, enshrine the principles of equality and non-discrimination as the basis for 
women to enjoy their human rights in Peru. 


C. PROGRESSIVE MEASURES 


9. The Peruvian State, as mentioned earlier, has adopted important legal 
reforms to protect women's rights to try to eliminate discrimination against women. At 
the international level, one of the most important legislative advances is the recent 
ratification by Peru, in 1996, of the Inter-American Convention on the Prevention, 
Punishment and Eradication of Violence against Women. As for domestic provisions, first, 
Article 24 of the Civil Code, in force, transformed into a right the obligation of married 
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women to take the husband's last name appended to their own.* Second is the Law 
Against Family Violence, No. 26,260, promulgated in 1993, and later amended by Law No. 
26,763 of 1997. This law establishes the State policy of eradicating violence, creates 


mechanisms for protecting victims, and defines the role that should be played by social 
organizations to defend women and children. 


Or From the standpoint of practical advances, it is important to highlight the 
creation, by the Peruvian State, of the Ministry for the Promotion of Women and Human 
Development (PROMUDEH), and the general advances suggested by various indicators. 
Thus, for example, the Gender-related Development Index (GDI) used by the UNDP,? 
indicates that in recent years greater equality as between men and women has been 
brought about in three main areas: life expectancy, educational coverage, and income. 


D. DISCRIMINATION 


els Notwithstanding the effort made by the Peruvian State in this respect, and 
the consequent important advances, situations of discrimination against women persist in 
Peru in areas such as education, work, marriage, and politics. This situation is all the more 
difficult for indigenous women (infra). 


2? In the area of education, for example, the disparity in illiteracy continues to 
be significant. The percentage of illiteracy among women is much higher than among 
men.® Furthermore, it is significant that according to another index, the Gender 
Empowerment Measure (GEM), Peru appears to have slipped in recent years in terms of the 
degree of political participation and economic power of women as compared to men.° 


se In its observations on the draft of this report, Peru has described the 
situation with respect to women's rights, providing some figures that demonstrate the 
degree of "participation of women in the different areas of public life in Peru." In this 


respect, the State reported that from 1995 to 1998, women were designated to head up 
five ministries (7.5% of all such appointments). In addition, it is noted that women occupy 
30% of the high-level management jobs in the public administration, while the percentage 
is 15.7% in the decentralized public institutions. The State adds that, for example, of the 
diplomatic officials, 14.55% are women, and that women account for 13.59% of the 


3 Centro de la Mujer Peruana Flora Tristan, Reporte sobre la vigencia de los derechos humanos de las mujeres en el 
Pert. Prepared by: Silvia Loli E. Lima, March 1996. 


4 United Nations. United Nations Development Program. Human Development Reports 1995, 1996, 1998, and 
1999, Gender-related Development Index. To understand the GDI, one must first explain the Human Development Index, or 
HDI. The HDI is the index used by the United Nations Development Program to try to gauge the countries’ integral 
development, by taking the average of the differences as between men and women. 


5 |Iliteracy rates continue to be uneven: While approximately 6% of men are illiterate, the percentage is about 16% 
for women. 

6 Id. The GEM measures the relative power of men and women in the country's political and economic activity. 
Three variables are also used: the first is a composite of two indices, the percentage of men and women in administrative 


and managerial positions, and the percentage share of each sex in professional and technical jobs; the second is the 
percentage of legislative seats held by men and women; and the third is the income, to gauge the power of economic 


resources as between men and women. 
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ambassadors. In another area, women have been allowed into the National School of the 
Merchant Marine, and gender issues are becoming part of the school curriculum. In 
addition, the State indicated that in order to promote women's participation in the exercise 
of power, the organic law on elections and the municipal elections law incorporated a rule 
according to which women have to account for at least 25% of the candidates. 


14. As regards civil rights, some provisions still in force continue to violate 
women's right to non-discrimination. Previously, a married woman needed to have her 
husband's authorization in order to work outside the home, while the husbands could do so 
freely. This provision was changed by Article 293 of the current Civil Code, pursuant to 
which each spouse requires the consent of the other to work. In this respect, it has been 
noted that in practice this provision is applied exclusively to women, and that consequently 
it failed to solve the problem.’ Furthermore, the civil capacity of unmarried women who 
have lived in consensual union is quite limited compared to the civil capacity of married 
women. In this regard, the laws do not grant concubines the right to community property 
when the partner dies, and only exceptionally are they given the right to seek alimony 
when they have been abandoned.® 


15. On the question of labor rights, it should be noted that the 1993 
Constitution did not expressly include labor rights of women recognized by the previous 
Constitution, such as the right to equal opportunity for access to work in general, thereby 
reducing this right exclusively to labor relations, and the right of women and men to equal 
pay for equal work. On not including the right of women and men to equal pay for equal 
work, Peru ignored Recommendation No. 90 of the International Labor Organization (ILO), 
and the provisions of ILO Convention 100, which enshrines that right. In this connection, 
the IACHR observes that downgrading such rights from constitutional rank is tantamount 
to opposing the trend to accord them recognition at the highest level of the legal order. In 
its comments on the draft report, Peru argues that the Constitution includes a general 
prohibition on discrimination. The Commission considers, however, that a generic anti- 
discrimination provision does not suffice to implement the ILO recommendations. 


16. Furthermore, the Peruvian government derogated Law No. 2,851, which 
established rights for pregnant women, such as prenatal and post-partum leave, the right 
to one hour daily to nurse their children, the right to additional compensation in the case of 
unjustified dismissal or workplace accident, and the right to nurseries in the workplace, 
among others. As for dismissal attributable to pregnancy, women continue to have the 
right to ask to be reinstated, but there is no presumption in favor of the woman that the 
dismissal was due to her pregnancy. To the contrary, the woman bears the burden of 
proof, which in practice makes the right to reinstatement inoperable. In this Way, in 
respect of labor law, not only was discrimination against women exacerbated, but in 
addition, pregnant women were left with practically no protections.° 


7 Centro de la Mujer Peruana Flora Tristan, Reporte sobre ... las mujeres en el Peru, op. cit. 
®/d. Along the same lines, see also Articles 41 5, 416, 724, 730, and 822 of the Peruvian Civil Code. 
Diep 
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hits As can be seen, despite the creation of a ministry entrusted with seeing to 
the human rights of women, there has been backsliding in legislation, and problems of 


ee against women persist in Peru that have yet to be resolved by the Peruvian 
tate. 


Ee. VIOLENCE 
1. Domestic and sexual violence 


18. Violence against women is a clear expression of gender discrimination. The 
two most common kinds of violence against women are sexual violence and domestic 
violence. Even though these aspects of violence against women are not committed by 
state agents, their occurrence gives rise to the responsibility of the State when it fails to 
implement reasonable preventive measures, does not duly investigate the incidents of 
violence, or fails to punish the persons responsible. 


19. In the area of sexual violence, the IACHR was informed during its on-site 
visit that in Peru there is one rape every two hours, on average, and that paradoxically the 
number of persons detained on rape charges is declining with each passing day. The 
Commission was told that there is no clear and effective state policy for preventing sexual 
violence, or for providing services and treatment to the victims, within or outside the 
confines of the criminal proceeding.'° The IACHR was also told that the rape of an adult 
woman in Peru is an "offense subject to reconciliation,” as there is an exemption from the 
penalty for rapists who then contract marriage with the victim. This exemption clearly 
minimizes the offense and suggests that rape is considered a purely sexual offense, a 
private matter, and not a crime that affects all society insofar as it violates fundamental 
rights that the State should protect. The IACHR has stated, with respect to situations 
such as that mentioned: "One widespread problem concerning these crimes is that the 
right being protected in the legislation of several of these countries continues to be 
‘honor’, which means that only 'decent women’ may be victims, for example, of rape.""' 
When commenting on the draft report, the State pointed out that the 1999 reform to the 
Criminal Code has done away with the private cause of action for offenses involving rape, 
rape of persons who are unconscious or unable to put up resistance, rape of persons 
under authority or surveillance and seduction. It also noted that "in addition, the indication 
that one liable for seduction shall be exempt from the penalty imposed on rapists if he 
marries the victim, has been suppressed; in no case is an exemption from the penalty 
possible for rapists, whatever the victim's age." 


20° Also of concern to the Commission are the complaints it has received on 
situations of violence against women in the public health services. As the Commission 
was told, the forms of violence range from degrading treatment, verbal offenses, 
indifference, and negligence to rape and violence against pregnant women and women 
ylighe to ‘eae ant? of stremetites tet) 

10 Id. 

11 ACHR, Report on the Status of Women in the Americas, Annual Report 1997, p. 1047. 
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who are suspected of having had an incomplete abortion. In addition, according to the 
various versions, there is institutional discrimination in health care for women, which has 
become a practice that is tolerated and enjoys impunity, given the institutional cover-up in 
response to complaints, and women's reluctance to lodge complaints for fear of provoking 
a hostile response on the part of health care providers. '” 


21. As noted, even though the State has the intent to end violence against 
women,'? and has promulgated laws with this in mind,'* in practice, sexual and physical 
violence against women, in both the private and public spheres, continues to be a serious 
problem in the Peruvian State. 


2. Reproductive health 


22; Even though the reproductive health programs that have been developed 
with full respect for the human rights set forth in the American Convention and in all other 
human rights instruments are valued positively by the IACHR, the issue of reproductive 
health in Peru is a matter of grave concern to the Commission, especially with respect to 
the policy of family planning through Voluntary Contraceptive Surgery (AQV: 
Anticoncepcién Quirdrgica Voluntaria). Law No. 26,530, promulgated in September 1995, 
established the National Family Planning Program, and implemented sterilization as a family 
planning method. Pursuant to this law, the Ministry of Health began an intensive campaign 
to raise awareness, through health fairs, to induce women to make use of irreversible 
contraceptive methods in an effort to control the birth rate, especially in peasant women. 


23: In principle, the Commission considers that a campaign to disseminate family 
planning methods is a positive action, so long as it is voluntary family planning. 
Nonetheless, in Peru, according to information received from several sources, the actions 
involving "voluntary contraceptive surgery" have led to cases of forced sterilization. For 
example, the Ombudsman's Office told the IACHR, during its on-site visit to Peru, that it 
had received 168 complaints regarding forced sterilizations. 


24. As of March 1998, the State undertook to make corrections to the program, 
some health fairs were eliminated, and in this way the number of users of AQV dropped. 


'2 CLADEM, CRLP, and DEMUS, Entre e/ Olvido y la Manipulacién. Derechos Reproductivos y Politicos de Salud. 
Excerpts from Reporte Sombra, June 1998. 


'3 In its observations on the draft report, the State mentioned several programs that have been implemented at 
different levels of the State, in order to bring an end to the problem of violence against women. It is noted, among other 
things, that the year 2000 is "the Year to Struggle against Family Violence"; the creation of a multisectoral plan that 
provides for integral projects for the prevention and treatment of family violence; the project "Formacién de Grupos pro Mujer 
y Mesas Locales para la Atencién de Violencia Familiar," whose objective is to integrate the actions of the grass-roots 


organizations and the work of local institutions. The Commission is very pleased to learn of these plans, and hopes that their 
objectives can be met. 


4 In its comments on the draft report, the State noted that several laws have been issued with respect to family 
violence, including: Law 27,007, which authorizes the Family Prosecutor to reach pre-trial settlements in the area of family 
violence; Law 26,842, "General law on Health," which considers family violence a mental health problem; and Law 27,115, 


which establishes a new procedure in relation to offenses against sexual liberty, which shall be kept confidential, withholding 
the victim's name. 
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However, according to information received by the Commission during its on-site visit, 
massive and often forced sterilizations continue in Peru. The Office of the Human Rights 
Ombudsman has spoken out against the following shortcomings: lack of prior and 
complete information about contraceptive methods; threats with fines and imprisonment if 
the women do not agree to be sterilized: lack of diligence and sanitation in the surgical 
procedures; lack of follow-up as a result of which many women become ill in the wake of 
the operation, and some have even died; and discrimination in the implementation of the 
AQV, insofar as the campaign is directed mainly to women, not to fertile men.'® Peru has 
indicated in its observations to this report that the Office of the Human Rights Ombudsman 


has made a series of recommendations on this issue that are being implemented by the 
Government. 


25. One case pending before the IACHR in which the flaws and generally critical 
situation of women's reproductive rights in Peru are alleged is that of Maria Mamerita 
Mestanza. A peasant woman, she died one week after having been subjected to 
sterilization. According to the complaint, not only was the procedure forced on her, but 
she did not receive the post-surgical care that could have saved her life. The case is now 
being processed by the IACHR. 


26. |The Commission considers that when a family planning program ceases to be 
voluntary and turns women into a mere object of control so as to make adjustments to 
population growth, it loses its raison d'etre and instead poses a danger of violence and 
direct discrimination against women. 


F. RECOMMENDATIONS 


27 Bearing in mind the foregoing analysis and the specific problems raised, the 
Commission makes the following recommendations to the Peruvian State: 


Aus Amend Articles 20, 293, 416, 724, and 822 of the Civil Code and all other 
provisions or practices that entail discrimination against married or unmarried 
women. 


2: Effectively guarantee the principle of equal pay for equal work as between 
men and women, and once again expand the right to equal opportunity so as to 
include access to work. 


3. Regulate protection of maternity in the area of work, giving women the same 
rights they had prior to the derogation of Law No. Z,O0M. 


4. Disseminate the information on the Convention of Belém do Para, the rights 
protected by it, and the mechanisms of supervision; and implement reasonable 


18 Office of the Human Rights Ombudsman, /nforme sobre la Aplicacién de la Anticoncepcién Quirdrgica Voluntaria: 
Los casos investigados por la Defensoria del Pueblo, Lima, January 1998. 
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measures to prevent and respond to acts of sexual and domestic violence, 
establishing effective guarantees so that victims can denounce rapists. 


Ds Ensure extensive enforcement of the Law against family violence, No. 
26,260 of 1993, so as to guarantee full protection for women's human rights and 
take the actions required to make this law effective. 


6. Adopt measures aimed at ensuring respect for women's rights in public 
health services, such as: training in human rights for health care providers, 
developing mechanisms to eradicate the covering up of offenses in the health care 
establishments, and setting up offices to receive complaints in the hospitals and 
health centers. 


Ti Carry out the recommendations made by the Office of the Human Rights 
Ombudsman in its "Report on the Application of Voluntary Surgical Contraception: 
the cases investigated by the Office of the Ombudsman regarding forced 
sterilizations." 


CHAPTER VIII 


THE RIGHTS OF THE CHILD 


A. INTRODUCTION 


1. One very important indicator of respect for human rights is how a society 
treats its children. A society respectful of fundamental rights provides liberty and dignity 
to children and creates the conditions in which they can develop their full potential. 


he: Despite improvements in Peru's economic indicators generally in recent 
years,’ there have not been major improvements in the situation of children. According to 
the development index for children devised by the National Institute of Statistics and 
Informatics of Peru, 16 of Peru's 24 departments are at low or very low levels in the 
development of children, which is a matter of concern.’ 


3: The Commission has received complaints on serious situations that affect 
the rights of children and adolescents in Peru, of which special mention can be made of 
child labor, the situation of juvenile delinquents, and the high infant mortality. In this 
context, the Commission, in this chapter, studies various important aspects related to the 
situation of Peruvian youth. 


B. LEGAL FRAMEWORK 
iF International legal framework 


4. The American Convention on Human Rights, ratified by Peru in 1978, 
establishes at its Article 19: "Every minor child has the right to the measures of protection 
required by his condition as a minor on the part of his family, society, and the state." 


5. In 1990, the Peruvian State ratified the Convention on the Rights of the 
Child, an international instrument adopted in 1989 under the auspices of the United 
Nations (UN). That Convention sets forth the theory of the best interests of the child and 
comprehensive protection for children, recognizes rights that are specifically children's 
rights, and provides guidelines to ensure the effective implementation of these rights.° 


6. The Convention on the Rights of the Child worked a change in the old 
paradigms in respect of children, and an opportunity to devise new forms of intervention. 


' See Chapter of Economic, Social and Cultural Rights, supra. 


2 This development index considers a set of dimensions relating to unmet basic needs in the home, malnutrition, 
low educational development, the lack of recreational spaces, and early incorporation of children into the work force. 


3 The Convention on the Rights of the Child consists of 54 articles organized in four major groups of rights: (1) 
Survival: corresponding to the right to grow up healthy and to enjoy adequate food, housing, and medical services; (2) 
development: these are the rights to guarantee the living conditions necessary for full human development; (3) protection: 
these are the rights to be protected and to safeguard them from any abuse, exploitation, or abandonment; (4) participation: 
these are the rights of children to express what they experience, think, and feel, and to be heard in matters that affect their 


own lives, and the lives of their family and community. 
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The child, hitherto conceived of as a passive subject of protection by the State, came to be 
seen as an active subject endowed with rights. 


2. Domestic legal framework 


ibe The 1993 Constitution of Peru states at Article 4: "the community and the 
State afford special protection to children, adolescents, mothers, and the elderly who have 
been neglected. In addition, they protect the family and promote marriage. They 
recognize in the family and marriage natural and fundamental institutions of society..." 


8. The main national legislation on children is the Code of Children and 
Adolescents, promulgated in 1992, by which Peru incorporated into its domestic legislation 
the new standards on rights of the child contained in the Convention on the Rights of the 
Child. This new code is aimed at overcoming the doctrine regarding the "irregular situation 
of the minor," based on the doctrine of "comprehensive protection," the basic concept of 
which is that children and adolescents are subjects at law. In this new conception, society 
is organized through social mechanisms that include children and adolescents. This new 
system seeks to protect them fully, as subjects at law. 


9. The Code organizes the National System of Comprehensive Services, made 
up of the Lead Agency (Ente Rector) and the Office of the Ombudsman for Children and 
Adolescents. As part of implementing that Code, in 1995, the Law of the National System 
of Comprehensive Care for Children and Adolescents was promulgated. Later, the 
functions of the Lead Agency were transferred to the Ministry for the Promotion of 
Women and Human Development (PROMUDEH).* 


10. The Peruvian State has also promulgated several laws related to children 
concerning issues such as protection from family violence, military service, sexual violence, 
the National Registry of Identification and Civil Status, and adoption. 


‘lle In general, Peru has a solid and broad legal framework, both international and 
national, which, together, has adequate standards with respect to the rights of the child. 
A large part of those provisions, however, do not apply to the real situation of most 
Peruvian children. In this chapter, the Commission analyzes some of the specific problems 
affecting Peruvian children, after first noting several aspects in respect of which progress 
has been made. 


C. THE SITUATION OF CHILDREN 


12. |The Commission was informed of several plans that have been developed by 
the Peruvian State in recent years with a view to improving the situation of children. 


* PROMUDEH is in charge of policies and programs relating to women, children, youth, the elderly, and the 
indigenous groups. 
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dss Decree No. 003-97 PROMUDEH of May 22, 1997, for example, approved 
the National Plan of Action’ for Children 1996-2000. The objective of that plan is to 
promote and ensure the full application of the rights of children and to contribute to the 
Strategy for combating poverty. In addition to the national, regional, and district plans, 


there are specific development plans for each sector, such as, for example, the National 
Health Plan. 


14, In addition, the Office of the Ombudsman for Children and Adolescents has 
been created. It is a service of the comprehensive care system that operates in the local 
governments and in public and private institutions whose function is to see to the best 
Interests of children. The IACHR received information that indicates that several Offices of 
Ombudsmen for the Promotion and Strengthening of Children and Adolescents have been 
created, for which community ombudsmen and promoters are being trained; that service 
networks have been formed in the departments; and that a child emergency line has been 
established that has helped to provide care in several cases, especially of abuse and 
violence. 


D. CHILD LABOR, CHILD PROSTITUTION AND RECRUITMENT OF 
ADOLESCENTS 


V5e Hundreds of thousands of children and adolescents are incorporated into the 
labor market, marginalized from education, and the victims of exploitation and abuse. 


16. According to information provided to the Commission, as of the first quarter 
of 1996, 1.9 million children and adolescents ages 6 to 17 years performed various types 
of labor. In Peruvian legislation, child labor is regulated mainly by the Code on Children 
and Adolescents, according to which the minimum legal age for working in Peru is 12 
years, one of the lowest in Latin America.° 


17. The Commission was informed that approximately 1,500 to 2,000 children 
"live" in the street, mainly in Lima, exposed to the many risks this entails. This situation is 
generally the result of violence and abuse in the family, as well as socioeconomic factors. 
It is noted that the ratio of boys to girls among those living in the street is 9 to 1, whereas 
the average age of boys and girls is 11 years and 13 years, respectively. In this context, 
the girls are victims of sexual exploitation when, for their "survival," they have recourse to 
prostitution, which presents itself as an option for meeting their most basic survival needs. 


13, Although forced labor is strictly prohibited, reports were lodged with the 
IACHR alleging the existence of this practice in remote regions of the Andes and the 
Amazon jungle. In addition, it has been noted that approximately 4,500 youths under 18 
years of age work in difficult conditions in the informal-sector gold-panning sites in Madre 


de Dios. 


8 Grupo de Iniciativa Nacional por los Derechos del Nifio, Gin, La Situacién de los Nifios, Nifias y Adolescentes en el 
Pert -- 1999, Lima, 1999. 
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19. The numbers of children and adolescents who work in Peru has yet to be 
established with precision. Peru does not have registries for this purpose, which should be 
kept by the municipal governments in coordination with the Ministry of Labor and 


PROMUDEH. 


20. Peru has not ratified Convention 138 of the International Labor Organization 
(ILO), which requires that the States set a minimum age of 15 years for entering the labor 
market, and that this minimum be increased gradually to 18 years. This omission may help 
weaken the legal basis for eliminating child labor.°® 


21. The Commission was informed by experts that although the legislation 
establishes that registration for compulsory military service is required from age 18, in 
recent years there have been many cases of levies or forced recruitment of persons under 
18 years of age in several parts of the country, particularly in border areas and rural areas 
of the interior. 


E: JUVENILE DELINQUENTS 


Zon One of the aspects that presents major problems in Peru is related to the 
legislative treatment of juvenile delinquents. Even though the Code on Children and 
Adolescents had brought Peruvian legislation into line with the Convention on the Rights of 
the Child, drawing a distinction between social policy and criminal policy, and setting forth 
the defense and recognition of the rights of children and youth, for example, reforms to 
that Code have resulted in backsliding in this area. 


23. Thus, Decree-Law No. 895, "Law against Aggravated Terrorism," reduced 
the age of criminal liability from 18 to 16, and established penalties including prison 
sentences of not less than 25 years, in violation of Article 37 of the Convention on the 
Rights of the Child, according to which imprisonment shall only be used as a last recourse, 
and for the shortest time. Decree-Law No. 899 established imprisonment for six years for 
children and adolescents ages 12 to 17 years who participate in "pernicious gangs," 
thereby amending the Code on the Child, whose original wording provided for a maximum 
prison term of three years as an ultimate measure for aggravated violations. Experts in the 
field told the Commission that this Decree is clearly repressive and that it fails to 
acknowledge the social problem of violence among youths; that it establishes vague and 
imprecise definitions of criminal conduct; and that it recurs to state repression as the main 
form of control and punishment. 


24. In Peru, children and adolescents who break the law continue to be 
incarcerated in penitentiaries for adults, with whom--as they are in the same penitentiary-- 
they share common spaces. In addition, the IACHR verified that children held in preventive 
detention are at such centers. The IACHR was also informed that at the adult penitentiary 


® In its observations to the draft report, Peru mentioned a series of provisions that regulate child labor in terms of 
age and number of hours daily, as well as the need to obtain permits to work. For example, the Peruvian State noted that 
the minimum age for working may differ based on the activity in question. For agricultural workers, it is 14 years, for 
industrial, commercial, or mining establishments it is 15 years, and for industrial fishing, 16 years. 


183 


at Cuzco one finds children held with adults, and that it is reported that recently an 
adolescent was murdered, while two tried to commit suicide. 


25. The IACHR also received information according to which the prisons under 
the administration of the judicial branch do not meet the minimum standards for youths 
accused of serious crimes. Those prisons do not have pedagogical programs for recovery 
nor adequate levels of internal and external security; there is inhuman physical and 
emotional treatment, and persons who have committed serious crimes are held with 
persons who have committed minor violations. In its observations on this part of the 
report, the State noted that the Youth Centers of Lima are working with a new approach in 
order to bring about the social re-adaptation of the detainees. Similarly, the State indicated 
that this prison policy is part of the overall reform to the judicial system. 


F. RIGHT TO LIFE 


26. Despite the efforts of the Peruvian State, high indices of infant and maternal 
mortality persist. In this respect, the development indices drawn up by the World Bank in 
its World Development Report estimate infant mortality at 40 per 1,000 live births.’ For its 
part, the report of the Coordinadora Nacional de Derechos Humanos on the situation of 
economic, social, and cultural rights in Peru® estimates that mortality of children under 5 
years is 65 per 1,000 live births.° 


Zi; Acute respiratory infections constitute the leading cause of death in children, 
especially pneumonia. Malnutrition is still high due to the deficient diet and high morbidity, 
caused mainly by diarrheal and infectious diseases. According to the first national census 
of height of first graders (1993), 48% of children ages 6 to 9 years suffered chronic 
malnutrition; this situation is more critical in males (54%) and in the rural area (67%). The 
department with the highest malnutrition was Huancavelica (72%), and the lowest were 
Tacna (18%) and Callao (20%).'° 


G. RECOMMENDATIONS 


14 That the Peruvian State adopt joint and immediate actions to ensure 
realization of the rights established in the Convention on the Rights of the Child and 
in all other national and international provisions on the matter. 


7 See Chapter on Economic, Social and Cultural Rights, supra. 

8 Coordinadora Nacional de Derechos Humanos, Working Panel on Economic and Cultural Rights, Report parallel to 
the Report by Peru submitted to the Committee on Economic, Social and Cultural Rights in its session of April 28 to May 16, 
1997. 

9 On this point the State observes that in Peru infant mortality dropped from 57.2 to 42.6 per 1,000 live births 
from 1990 to 1997. 


10 See: Pan American Health Organization, La salud del nifio y adolescente, Andlisis de la Situacién de Salud en 
Peri. This study can be found at the following Internet address: <www.per.ops-oms.org/salu1_5.html>. 
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2: That education campaigns be carried out on the rights of the child, aimed at 
various sectors of society, especially judges, prosecutors, defense attorneys, police, 


and children. 


3. That efforts continue to achieve the goals of the National Plan of Action for 
Children, especially those goals aimed at reducing the main causes of infant 
mortality, training families in self-care of children's health, strengthening the 
capacity of the public hospitals, and disease prevention campaigns. 


4. That efforts be stepped up to include children in the educational system who 
are not receiving an education at school, and that an ongoing effort be made to 
improve the quality of primary and secondary instruction. 


5. That the systems for the collection, analysis, and dissemination of indicators 
on the situation of children and adolescents be strengthened. 


6. That Legislative Decrees No. 895 on "Aggravated Terrorism" and No. 899 
"Pernicious Gang Activity" be modified at those parts that constitute violations of 
the provisions of international human rights law."' 


ie That Convention 138 of the ILO be signed and ratified, and that forceful 
actions be developed to eradicate child labor. '? 


' With respect to this recommendation, the State has noted the change brought about by Law 27,235, which 
modified Legislative Decree No. 895. This law changed the name of the offense from "aggravated terrorism" to beeejal 
terrorism," with the regular civilian courts having jurisdiction over such offenses. Nonetheless, no change has been made in 
the age at which one may be liable; rather, it remains at 16 years, in violation of the Convention on the Rights of the Child. 


In any event, still pending is the modification of the crime of "malicious gang activity" ("pandillaje malicioso"), found in 
Decree 899. 


Ma The State has noted in its observations to the draft report, that in March 1999 it forwarded to the Congress of 
the Republic ILO Convention 138, in order to follow through with the constitutional procedure for the approval of treaties. 


CHAPTER IX 


PRISON CONDITIONS 


A. INTRODUCTION 


i The Inter-American Commission accords special attention to the human 
rights situation of persons deprived of their physical liberty. The fact that such persons are 
in an especially vulnerable situation, together with the frequent lack of public policies in 
this regard that accord due priority to prison conditions, often results in the systematic 
violation of the human rights of the prison population. 


2: The right and obligation of the State to punish persons who commit crimes 
are beyond any doubt. Yet certainly this does not imply that persons deprived of their 
liberty, most of whom in Peru and elsewhere in the hemisphere are in preventive detention, 
i.e. they have not been found liable by any court, do not have the right to be treated with 
full respect for their human dignity. It has been noted, in this regard, that 


The problem of criminal conduct has social and moral roots. The prison as a "solution" has 
historically proven not to be an effective alternative for modifying this conduct; to the 
contrary, it has merely generated more violence. It has been shown, practically worldwide, 
that the universe of persons who are in prison are from marginal and poor parts of society, 
who have not been valued or recognized as persons. ' 


3. The problems related to the prison situation generally affect all the countries 
of the hemisphere. In view of this circumstance, the Inter-American Commission has a 
Rapporteur on Prison Conditions in the Americas, makes periodic visits to the prisons and 
other centers of detention, both in its on-site visits and on special visits focused 
exclusively on prison conditions, and includes a chapter on prison conditions in its reports 
on the human rights situation in the countries. 


4. During its on-site visit to Peru, the IACHR visited various centers of 
detention, in both Lima and the interior: the prisons visited were those at Ayacucho, 
Yanamayo, and Challapalca, Castro Castro, Socabaya, Yanamilla, and the Cuarte/ General 
"Simon Bolivar". These visits provided an opportunity to meet with both prison authorities 
and inmates. In addition, the Commission has continuously updated its information on and 
continues regular monitoring of aspects related to the prison situation in Peru. In this 
report, the IACHR, after reviewing the applicable national and international legislation, 
addresses the most significant problems related to the prison situation in Peru. 


SD Wee ee Se A Bh 
1 Bishops Commission for Social Action, Por los Derechos Humanos de los Reclusos, Lima, 1998. p.7. 
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B. LEGAL FRAMEWORK 


1. International legal framework 


SD: Article 1 of the American Convention provides that the States parties 
undertake to respect the rights and freedoms recognized in it, and to guarantee their free 
and full exercise to all persons subject to their jurisdiction, without discrimination. Article 
5 of the American Convention, on the right to humane treatment, establishes the 


following: 


ile Every person has the right to have his physical, mental, and moral integrity 
respected. 
PX. No one shall be subjected to torture or to cruel, inhuman, or degrading punishment or 


treatment. All persons deprived of their liberty shall be treated with respect for the inherent 
dignity of the human person. 


3, Punishment shall not be extended to any person other than the criminal. 


4. Accused persons shall, save in exceptional circumstances, be segregated from 
convicted persons, and shall be subject to separate treatment appropriate to their status as 
unconvicted persons. 


5: Minors while subject to criminal proceedings shall be separated from adults and 
brought before specialized tribunals, as speedily as possible, so that they may be treated in 
accordance with their status as minors. 


6. Punishments consisting of deprivation of liberty shall have as an essential aim the 
reform and social readaptation of the prisoners. 


6. Article 7 of the same Convention provides: 
le Every person has the right to personal liberty and security. 
2, No one shall be deprived of his physical liberty except for the reasons and under the 


conditions established beforehand by the constitution of the State Party concerned or by a 
law established pursuant thereto. 


She No one shall be subject to arbitrary arrest or imprisonment. 


4. Anyone who is detained shall be informed of the reasons for his detention and shall 
be promptly notified of the charge or charges against him. 


5; Any person detained shall be brought promptly before a judge or other officer 
authorized by law to exercise judicial power and shall be entitled to trial within a reasonable 
time or to be released without prejudice to the continuation of the proceedings. His release 
may be subject to guarantees to assure his appearance for trial. 


6. Anyone who is deprived of his liberty shall be entitled to recourse to a competent 
court, in order that the court may decide without delay on the lawfulness of his arrest or 
detention and order his release if the arrest or detention is unlawful. In States Parties whose 
laws provide that anyone who believes himself to be threatened with deprivation of his liberty 
is entitled to recourse to a competent court in order that it may decide on the lawfulness of 
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such threat, this remedy may not be restricted or abolished. The interested party or another 
person in his behalf is entitled to seek these remedies. 


a: No one shall be detained for debt. This principle shall not limit the orders of a 
competent judicial authority issued for nonfulfillment of duties of support. 


= 7 Within the universal system for the protection of human rights one also finds 
specific instruments on the human rights of persons deprived of their physical liberty. In 
this respect, the leading instruments are the Standard Minimum Rules for the Treatment of 
Prisoners? and the Body of Principles for the Protection of All Persons under Any Form of 
Detention or Imprisonment,? which establish important standards and rules for the 
treatment of detainees, concerning, for example, non-discrimination, keeping a registry of 
detainees, and separating them into various categories; and covering issues such as 
personal hygiene, food, physical exercise, medical services, the disciplinary regime, 
prisoner transfers, and prison staff. 


2. Domestic legal framework 


8. The Peruvian Constitution provides in its first article that "the defense of the 
human person and respect for human dignity are the supreme end of society and the 
State." The Constitution also sets forth, at Article 139, the “right of prisoners and 
convicts to occupy adequate establishments" and the "principle that the prison regime has 
as its purpose the re-education, rehabilitation, and re-incorporation into society of the 
person punished." 


9; The 1991 Code of Criminal Enforcement provides that "enforcement of 
criminal sentences and measures that deprive the accused of their liberty to be free from 
torture or inhuman or humiliating treatment and of any other act or procedure that is an 
affront to the dignity of the inmate," that the "prison regime respects those rights of the 
prisoner not affected by the conviction,” that the "Penitentiary System incorporates the 
provisions, conclusions, and recommendations of the United Nations for the prevention of 
crime and treatment of the criminal," and that the “inmate occupy an adequate 
environment and be accorded comprehensive treatment, from intake to release." 


10. The State has dictated several special laws which would appear to be at 
odds with the general legal framework. Thus, for example, Decree-Laws No. 25,474 and 
No. 25,744 established rules with respect to persons found guilty of terrorism and treason 
that imposed continuous solitary confinement during the first year of detention, and a 
maximum of 30 minutes of family visits per month. That regime was made less stringent 
with Supreme Decree 005-97-JUS, of 1997: 


ee ae 


2 Adopted August 30, 1955, and approved by Economic and Social Council resolutions 663 C (XXIV) of July 31, 
1957, and 2076 (LXIl) of May 13, VOW: 


3 A/RES/43/173, December 9, 1988. 


188 


11. The prison regime for persons incarcerated for common crimes was also 
made more severe with Supreme Decree 003-96-JUS, of 1996, Legislative Decrees 895 
and 897 of 1998, and Supreme Decree 007-98-JUS, also of 1998, which, among other 
things, established a stage of solitary confinement of the inmates for common crimes, 
defined as "a period in which the regime of life established in the close stage of maximum 
security is applied, with absolute restriction of social contacts, for one year, and only once 
while serving the sentence. The period of solitary confinement served during the criminal 
proceedings may be deducted." On this point, the Peruvian State indicated in its 
observations that measures are being adopted progressively to loosen up this prison 
regime. 


C. PRISON SITUATION 
ee The Peruvian State has developed a plan to build new prisons. 


1s: Peru's prison population as of June 1999 is approximately 27,500 
(approximately 25,000 men and 2,500 women), distributed in 84 prisons nationally. 
Those persons have been accused or convicted of the following offenses (approximate 
figures): common crimes, 17,000 persons; illicit drug trafficking, 6,500; terrorism, 2,000: 
treason, 900, and aggravated robbery, 500. In the observations made by the Peruvian 
State, it was indicated that according to the records of the National Penitentiary Institute, 
the prison population with respect to whom no verdict has issued, as of February 2000, 
accounts for 52.07% of the total. In addition, the Peruvian State indicated that it is taking 
several measures to reduce the prison population not convicted. In addition, it noted that a 
Commission was formed to propose measures to be adopted to reduce the prison 
population. 


14. In this respect, the high number of prisoners who have not been convicted is 
a cause of concern to the Commission. The American Convention prohibits arbitrary 
detentions and ensures that people have the right to be judged within a reasonable time or 
released. This implies the principle that one should be free during the trial; and that 
preventive detention is a precautionary measure, not a punitive measure, that may be 
granted in express cases and justified under international standards, but which cannot 
exceed a reasonable time. If the reasonable time is exceeded, this means that the 
preventive detention has become an anticipated sentence, in violation of the right of every 
person to be presumed innocent until proven guilty by law, enshrined in Article 8(2) of the 
American Convention. The principle of a reasonable time, as the Inter-American Court of 
Human Rights has indicated, has the purpose of keeping the accused in that status for a 
long time, and ensuring that the accusation is decided on promptly.* 


_— ___ 


“In this respect, see IACHR, Annual Report 1997, Report No. 2/97 - Jorge Luis Bronstein et al., Case 11,205 and 
others (Argentina), para. 12, and Inter-American Court of Human Rights, Case of Suarez Rosero, Judgment of November 2: 
1997, paras. 70, 71, 72, and 78. 
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15. For its part, the IACHR, in its on-site visit, was able to observe directly the 
unacceptable situation of overcrowding and deficiencies in the food given the inmates, 
both in terms of the amount budgeted for the food of each inmate, and the non-existence 
of nutritional control to guarantee the quality of the foods provided, and the lack of 
exhaustive control in the use of the budget allocated. In this regard, it should be noted 


that the Standard Minimum Rules for the Treatment of Prisoners mentioned above provide 
that: 


20(1) Every prisoner shall be provided by the administration at the usual hours with food of 
nutritional value adequate for health and strength, of wholesome quality and well prepared 
and served. 


20(2) Drinking water shall be available to every prisoner whenever he needs it. 


16. The Peruvian State, in its observations, indicated that through the National 
Penitentiary Institute measures are being taken "to improve the conditions of internment, 
improving coverage of services to the prison population through professional teams of 
physicians, psychologists, social workers, attorneys, teachers, and nutritionists, among 
others, based on the state budget, albeit limited, plus the support of cooperation 
agencies." 


As?’ As for the other conditions of detention, the IACHR observed that some 
prisons, such as those at Challapalca and Yanamayo, are in totally inhospitable places, 
both cold and geographically isolated. This makes it very difficult, in practice, for relatives 
to visit, because of the distance and other related obstacles. In addition, the conditions of 
detention of many detainees are excessively severe, as they are practically not allowed to 
spend time in the yard nor to do physical exercise. The Basic Principles for the Treatment 
of Prisoners (supra) indicate that: 


Efforts addressed to the abolition of solitary confinement as a punishment, or to the 
restriction of its use, should be undertaken and encouraged. 


18. It should be noted that the Inter-American Court of Human Rights, as 
mentioned in Chapter II supra, declared that the conditions of detention imposed on the 
victims as a result of the application of Article 20 of Decree-Law No. 25,475 and Article 3 
of Decree-Law No. 25,744 (both provide for continuous solitary confinement for the first 
year of detention) by the military courts constitute cruel, inhuman, and degrading 
treatment, in violation of Article 5 of the American Convention. Incommunicado detention, 
bringing the prisoner before the court blindfolded or hooded, the Court declared, are per se 
violations of Article 5(2) of the Convention. Prolonged solitary confinement causes moral 
suffering and psychic disturbances, and, according to the Court, constitutes a form of 
cruel, inhuman, and degrading treatment under Article 5(2).° 


eee he ee 
5 Inter-American Court of Human Rights, Case of Castillo Petruzzi et a/., Judgment of May 30, 1999, paras. 192, 


194, 195, and 197. 
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19. The Commission verified that the regime of visits by prisoners’ relatives is 
inadequate, and received reports on abuses and mistreatment of persons who visit their 
imprisoned family members. It is noted, among other considerations, that there is a 
system for reviewing the persons who visit the prisoners, especially for women, which is 
an assault not only on their dignity, but also on their health. Women, for example, are 
generally subjected to a denigrating check, including a vaginal inspection, which is 
reportedly performed using the same glove for all the women who visit a given prison. It is 
added that women are then required to jump, half-naked, and crouching, and that they are 
touched.° 


20. With respect to intimate visits, the IACHR has been told that only some of 
the men enjoy that right, leading to well-founded complaints on the part of the population 
affected. There is clear discrimination against female inmates, for even though the 
provisions recognize the right to conjugal visits intimate without distinction on ground of 
sex, the respective prison administrations do not allow them. 


21. Other problems have to do with transfers of detainees and their right to 
health. As for transfers, it is noted that the National Penitentiary Institute has a practice 
known as "/anchada", which transfers the prisoners from one part of the country to 
another, whether in preventive detention or serving a sentence, without any judicial order. 
These transfers are often to places far from the courts or the domicile of the family 
members, causing delays in the proceedings and the rupture of family ties. As regards 
health, it is reported that there are serious problems with the supply of medicines, that the 
number of professionals assigned to cover the health service is very low, and that the most 
common diseases are digestive, pulmonary, venereal, and, of late, AIDS, which has been 
spreading at an alarming pace. The Standard Minimum Rules for the Treatment of 
Prisoners provide: 


At every institution there shall be available the services of at least one qualified medical 
officer.... The medical officer shall have the care of the physical and mental health of the 
prisoners.... Sick prisoners who require specialist treatment shall be transferred to specialized 
institutions or to civil hospitals. Where hospital facilities are provided in an institution, their 
equipment, furnishings and pharmaceutical supplies shall be proper for the medical care and 
treatment of sick prisoners, and there shall be a staff of suitable trained officers. 


22. The Office of the Human Rights Ombudsman has also pointed to reports on 
abusive treatment and torture by the National Police of Peru, and several complaints 
against the National Police for arbitrary detentions.’ 


& The Commission has pointed out that "vaginal inspections, or other type of instrusive body searches, must be 
carried out by an appropriate health professional," and that "to establish the lawfulness of a vaginal search or inspection in a 
given case, these requisites must be met: (1) it must be absolutely necessary to achieve the lawful objective in the particular 
case; (2) there must not exist an alternative measure; (3) it should be determined by judicial order; and (4) it must be carried 


out by an appropriate health professional." !ACHR, Annual Report 1996, Report No. 38/96 - X and Y, Case 10.506 
(Argentina), paras. 114 and 115. 


” Office of the Human Rights Ombudsman, Executive Summary of the Segundo Informe del Defensor del Pueblo al 
Congreso de la Republica, Lima, April 1999. 
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23; The delegation of the IACHR that went to the prison at Challapaica observed 
the severe conditions to which the prisoners are subjected. It is considered a punishment 
prison, as it is said that it does not meet the minimum condition for human survival. This 


Rear is in an inhospitable area, 4,600 meters above sea level, with temperatures below O 


D. RECOMMENDATIONS 


24. The Inter-American Commission on Human Rights, mindful of the points set 
forth in this chapter, makes the following recommendations to the Peruvian State: 


1s That the State prison policy, in general, be guided by the fundamental 
principle of respect for the personal dignity of the detainees, and the provisions of 
Article 7(6) of the Convention, in that prison sentences should be aimed essentially 
at the reform and social re-adaptation of the persons. 


Pa That all necessary measures be taken to improve the prison system and the 
treatment of the prisoners, and to fully carry out the provisions of treaties on the 
subject and other international instruments mentioned supra, and of the Peruvian 
Constitution. 


So That during proceedings only those persons who truly constitute a danger to 
society or with respect to whom there are serious suspicions that they will not 
subject themselves to the requirements of the legal process be detained, in keeping 
with legally established principles determined by the judge with jurisdiction in each 
case. 


4. That it ensure the existence of adequate conditions of detention, food, 
hygiene, work, education, and recreation, in keeping with the above-noted 
international instruments. 


5. That the human rights of prisoners' family members be respected, so that 
the visitors not be humiliated for using their right to visit. 


6. That it endow the prison system with the resources it needs to develop in 
keeping with the international laws and provisions in force. 


7. That solitary confinement be eliminated as a stage in the prison sentence. 
8. That the prisoners’ daily food quota be increased. 
Sh That services related to prisoners’ right to health be upgraded. 


10. That the right to judicial assistance be guaranteed for all accused, and that 
their human rights to humane treatment, liberty, and a fair trial be duly respected. 
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11. That preventive measures be taken, including educational measures, to try to 
put an end to arbitrary arrests by the police, and torture at police facilities. 


12. That the prisons at Challapalca and Yanamayo be deemed unfit to serve that 
purpose, and that the personnel detained at those prisons be transferred to other 


prisons. 


CHAPTER X 


THE RIGHTS OF INDIGENOUS COMMUNITIES 


A. INTRODUCTION 


14 Peru is a multicultural country by essence, historically; of a population of 25 
million, 8 million consider themselves indigenous. The cultural diversity of these native 
peoples is reflected by the presence of more than 65 Quechua, Aymara, Aguaruna, 
Ashaninkas, and other Amazonian indigenous peoples, most of whom live in 1,300 rural 
and peripheral urban communities. 


Zr. Most of the communities live in conditions of extreme poverty and inferior 
quality of life. Structural poverty affects the indigenous communities most intensely, 
limiting their full enjoyment of their human rights, including their economic, social, and 
cultural rights. 


3: Before and during its on-site visit to Peru, the Commission received 
complaints about serious situations that affect the indigenous peoples in Peru. The 
problems that merit special mention include those relating to the recognition of communal 
lands, the right of indigenous peoples to participation and consultation, and the high 
percentage of indigenous families in extreme poverty, with problems of chronic 
malnutrition and high mortality, especially maternal and infant mortality. In this context, in 
this chapter the Commission studies several important aspects of the situation of the 
indigenous peoples of Peru. 


BE. LEGAL FRAMEWORK 
as International legal framework 


4. The international human rights instruments of both the inter-American and 
universal systems contain provisions relevant to the analysis of the situation of indigenous 
communities. 


Si. The right to equality without discrimination is one of the pillars of human 
rights protection. This right is enshrined in both the Universal Declaration of Human Rights 
and the American Declaration of the Rights and Duties of Man. The American Declaration 
of the Rights arid Duties of Man recognizes that: 


Article II: All persons are equal before the law and have the rights and duties 
established in this Declaration, without distinction as to race, sex, language, creed or any 
other factor. 


Article XVII: Every person has the right to be recognized everywhere as a person having 
rights and obligations, and to enjoy the basic civil rights. 
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6. The American Convention on Human Rights provides at Article 1 that the 
States parties undertake to respect the rights and freedoms recognized in the Convention, 
and to guarantee their full and free exercise by all persons subject to their jurisdiction, 
without any discrimination. Article 24 of the Convention provides: 


All persons are equal before the law. Consequently, they are entitled, without discrimination, 
to equal protection of the law. 


Ti: The most relevant international instrument is ILO Convention 169 on 
indigenous and tribal peoples, ratified by Peru on February 2, 1994. That Convention 
establishes obligations to consult and include the participation of indigenous peoples in 
respect of matters that affect them. The indigenous organizations increasingly use it, and 
in pressing their legal grievances. On ratifying this instrument, the Peruvian State 
undertook to take special measures to guarantee the indigenous peoples of Peru the 
effective enjoyment of human rights and fundamental freedoms, without restrictions, and 
to make efforts to improve living conditions, participation, and development in the context 
of respect for their cultural and religious values. 


8. Activities are being undertaken in the inter-American system to promote the 
rights of indigenous peoples and communities. In response to a recommendation by the 
General Assembly of the OAS, the IACHR prepared the Proposed American Declaration on 
the Rights of Indigenous Peoples. That proposed declaration, in whose consideration the 
Peruvian State has participated, is currently being analyzed by a Working Group of the 
OAS Permanent Council.' 


2: Domestic legal framework 


9. In 1993, the Peruvian State modified its National Constitution. The current 
Constitution incorporates the principles of ethnic and cultural pluralism, acknowledging the 
existence of the native communities and cultures. The Constitution establishes, at Article 
2(19), that: 


Every person has the right to his or her ethnic and cultural identity. The State recognizes and 
protects the ethnic and cultural plurality of the Nation. Every Peruvian has the right to use his 
or her own language before any authority through an interpreter. 


10. These principles are spelled out in Articles 17, 48, 89, and 149 of the 
Constitution. Article 17 supports bilingual and intercultural education, in accordance with 
the characteristics of each zone, and preserves the country's various cultural and linguistic 
expressions. Article 48 provides that the official languages are Spanish and, in the areas 
in which they predominate, Quecha, Aymara, and all other indigenous languages. 


tele According to Article 89 of the Constitution, the peasant and native 
communities have legal existence, are juridical persons, and are recognized to have 


' The Proposed American Declaration on the Rights of Indigenous Peoples was published in the Annual Report 1997 
of the IACHR, and may be found at the IACHR web site: <http://www.cidh.org>. 
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autonomy in their organization, communal work, and in the use and free disposal of their 


lands. According to the Constitution, the Peruvian State respects the cultural identity of 
the peasant and native communities. 


12. |The Code on the Environment? provides at Article 54 that the Peruvian State 
recognizes the property rights of the peasant and ancestral native communities to the lands 
they possess within naturally protected areas. 


13} On May 9, 1978, Law No. 22,175 entered into force; it established legal 
recognition and juridical personality for the native communities, guaranteeing them the 
right to property with respect to lands suitable for crops and/or stock-breeding, and set out 
the regime for the protection of territorial property as inalienable, non-attachable, and 
imprescribable. 


14. On July 18, 1995, the Law on Private Investment in the Development of 
Economic Activities on the Lands of the National Territory and of the Peasant and Native 
Communities was approved.® Article 10 of Law No. 26,505 provides that: 


the peasant communities and native communities shall regulate their communal 
organization in accordance with the constitutional precepts and this law.... 


jhe The Commission has received reports that this law undermines one of the 
pillars of ILO Convention 169, which accords respect to the culture, religion, and social 
organization of the native communities; and in particular the right to be consulted and to 
participate, as such, in the matters that affect them. 


C. LAND RIGHTS 


noe Land, for the indigenous peoples, is a condition of individual security and 
liaison with the group. The recovery, recognition, demarcation, and registration of the 
lands represents essential rights for cultural survival and for maintaining the community's 
integrity. 


V7. The ratification of ILO Convention 169 by the Peruvian State was a victory 
for the indigenous peoples, as it established the need for special legislation to addressing 


the land issue. 


18. Nonetheless, the new Peruvian Constitution of 1993 has done away with the 
inalienability of communal lands, on pointing to the autonomy and liberty of the 
communities in the use "and free disposal of their lands,” which, together with other legal 
provisions that apply specially to the agrarian sector, it includes the possibility of 
establishing, on communal lands, the pledge of agricultural lands, or the mortgaging of 


lands. 


[ee ee 


2 Legislative Decree No. 613, of September 7, 1990. 


3 Law No. 26,505, known as the Law on Lands. 
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19. In addition, Article 88 of the Constitution, by establishing that "abandoned 
lands" (those that are distinguished precisely and intentionally when the communal 
question is addressed) "pass into the control of the State for adjudication by sale," poses a 
serious threat to the functioning of the Andean communal technological and productive 
system, which is based on the extensive use of land, temporary use of the crops, rotation, 
and fallow periods, or "rest periods," which are mistaken for symptoms of abandonment. 
In conclusion, the legal framework does not offer the native communities effective security 
and legal stability over their lands. 


20. At present, there are some 300 native communities that are not recognized 
and that do not even have title, and approximately 3,431 peasant communities that lack 
support for their traditional lands, and which therefore cannot enter their titles in the public 
registries, as they lack the plans and/or descriptive documents required.* 


21. The procedure in place for titling indigenous communal lands is long and 
reiterative. Many native communities have suffered years of red tape and high costs, 
excessive legal rigor, that ends up being prejudicial to the interested parties. 


22. In 1996, the Project for Regulating and Titling Lands was begun, under the 
PETT, or Special Project for Titling of Lands. The PETT is the state entity in charge of 
titling lands, but at present it does not grant property titles to the native communities that 
apply for them, arguing that it does not have a sufficient budget to do so. The 
Commission has received information that in this process priority has been accorded to 
clearing up the status of the property of small farmers, and not of the peasant and native 
communities. 


23. A study notes that indigenous property rights have suffered significantly 
from the agrarian reform process that has unfolded since 1969, which granted more than 
nine million hectares to 438,000 beneficiary families, though only 66,000 titles were 
issued for properties covering 5.1 million hectares. Moreover, most of those titles have 
not been registered. The project detects the fragmentation of property as a problem, since 
some 400,000 of those families belong to associations that hold their property collectively, 
but which now, in general, have split up those properties.°® 


24. While complete statistics on the titling and registration of peasant and native 
communities do not exist, official data indicate that 310 peasant communities are being 
registered annually, and that 1,772 are about to be registered. Still pending are the titling 
procedures for 139 native communities (from the jungle), although 85% have sought the 
expansion of the boundaries recognized today. As of November 1999, the PETT project 
has completed the physical and legal clarification of property rights for 1.7 million lots, 
700,000 of which have been recognized in the official real property registers. 


* Report provided by the Centro Amazénico de Antropologia y Aplicacién Préctica, Lima, October 30, 1999. 


® Plant, Roger, and Hvalkof, Soren, "Land Titling and Indigenous Peoples" (draft). Sustainable Development 
Department. Inter-American Development Bank. December 1999. 
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25. In the above-mentioned study, it is noted that "the privatization and 
parceling of communal areas is a highly sensitive issue, that has the potential to threaten 
and weaken the social fabric.... The project should include mechanisms for the ongoing 
involvement of the indigenous organizations, as required by Convention 169, and there 
should be integrated monitoring of the titling and registration that ensures that the 
communities are fully clear about and aware of the law and its application."® 


26. The Commission was informed of the large-scale exploitation of natural 
resources and raw materials in the Peruvian jungle, in indigenous territories. The actions of 
the lumber and oil companies in these areas, without consulting or obtaining the consent 
of the communities affected, in many cases lead to environmental degradation and 
endanger the survival of these peoples.’ On this point, ILO Convention 169 provides in 
Article 15 for the participation of and prior consultation with the indigenous peoples when 
natural resources are to be used, their right to participate in the benefits of such activities, 
and their right to receive compensation for any damage they might suffer as a result of 
those activities. 


27. The State informed the Commission that the multisectoral coordination of 
public agencies includes the participation of indigenous representatives, including the 
programs of the Ministry for Promotion of Women and Human Development; the Ministry 
of Defense; the Ministry of Education; the Ministry of Health; the Ministry of Fisheries; and 
the Ministry of Justice. 


28. It also reported that in 1998, an Amazonian consultation meeting was held 
for the Indigenous Development Plan, with the participation of 22 indigenous peoples of 
the Amazon region, affiliated to the Asociaciédn Interétnica de Desarrollo de la Selva 
Peruana (AIDESEP), and the Confederacién de Nacionalidades Amazonicas del Peru 
(CONAP), in which they called for and reached conclusions on the need to guarantee 
peace; the need for the full participation of the indigenous communities into the country's 
political life; the need to strengthen and consolidate the organization of indigenous peoples; 
the need to assure their property rights in their territory and natural resources; and the 
need to consolidate indigenous culture and the quality of life for indigenous peoples. 


29. The State also reported that the Amazonian communities are generally 
willing to actively make the following contributions: 


e Full participation in the preparation of natural resources management plans. 
e Preparation of laws and regulations for the use of natural resources. 
e Ecological and economic zoning 
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° and measures for the regeneration and reforestation of native and 
commercial plants; and flora and fauna for their own sustenance. 


30. In this respect, the State's report does not indicate whether that positive 
willingness of the indigenous peoples has been taken into account, nor whether any 
measures have been adopted to put these demands into practice. 


31. A proposed Regime for the Protection of the Collective Knowledge of the 
Indigenous Peoples and Regulations on Access to Genetic Resources is in the midst of a 
Process in which public comment is being analyzed; if approved, it would be one of the 
first countries to adopt legislation protecting the collective knowledge of the indigenous 
peoples. 


D. ETHNIC, SOCIAL, AND CULTURAL DISCRIMINATION 


32. Even though the Peruvian Constitution accords formal recognition to the 
rights of indigenous peoples, patterns of ethnic, social, and cultural discrimination exist in 
society, institutionalized and reproduced at every level of society. The Congress was 
forced to promulgate a law against discrimination in the workplace, but this is a problem 
that is ingrained in the conscience and social practices that has been difficult to eradicate.® 


Ey POVERTY 


33. Poverty tends to have disproportionately grave effects on indigenous 
populations. These populations are generally among the most vulnerable and dispossessed 
groups in society. 


34. A report recently published by the Latin American and Caribbean 
Demographic Center (CELADE) indicates that 79% of the indigenous Peruvians are poor, 
and that half live in extreme poverty. In its comments, the State notes that "poverty is 
generally accompanied by unemployment, malnutrition, illiteracy especially among women, 
environmental risks, and limited access to social and health services, including (limited 
access) to reproductive and family planning health services." It also notes the high 
percentages of the indigenous population of the jungle and the sierra beset by these 
problems; and that this issue is being confronted with assistance in the areas of food, 
housing, economic support, and re-incorporation and strengthening of the community. 


F EDUCATION 


35. The Peruvian State has clear constitutional provisions that provide support 
for the adoption of a special regime of indigenous education that is in keeping with the 
culture of these communities. The Commission notes that Article 48 of the 1993 


8 Permanent Conference of the Indigenous Peoples. Presentacién Institucional. September 1998. 


° See UN, Poblaciones Indigenas: un desafio para la comunidad internacional. That study can be found at the 
Internet page <http://www.un.org/spanish/hr/pobla.htm>. 
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Constitution represents an advance in this area; as noted above, this provision does not 
posit the superiority of any language over any other. In the schools, Spanish is used in 
Peru as the first language. Many regions of Peru have bilingual and monolingual schools, 
though the latter receive, proportionately, more funds from the central government.'° 


36. While the population of Peru in general has improved its levels of schooling, 


indigenous children are at a disadvantage. It is noted that a high percentage of indigenous 
children do not attend school. 


37. While most of the indigenous communities of Peru live in the highlands and 
the coast, there are indigenous peoples who have lived from ancestral times in the Amazon 
region, i.e. in the Peruvian jungle. Of the 65 ethnic groups in the Peruvian jungle, also 
called comunidades nativas, the INEI| counted 48 indigenous communities, with an 
estimated population of 300,000, including 46,000 children under five years of age. Of 
this indigenous population, 23%, or approximately 40,000 people, do not know how to 
read and write. The children from the indigenous communities mostly live in poverty, 
without access to basic health services, suffering, along with the adults, historical neglect 
and marginality. The lack of access to intercultural, bilingual education is one of the main 
problems affecting the children from ethnic minorities and explains the fact that 22% of 
the children from the rural jungle areas do not attend school, the highest percentage in the 
country.'' In its comments the State reports on two programs that seek to alleviate this 
situation: (a) the National Literacy Program, geared especially to women learning literacy, 
information on preventing family violence, sexual and reproductive health; and the exercise 
of citizen rights and obligations; and, (b) in the indigenous communities of the jungle, the 
"Bilingual/Multicultural Literacy Program for the Peruvian Amazon," coordinated with the 
authorities of the native communities. 


G. HEALTH 


3c. The indigenous of Peru are in a relatively unequal situation compared to the 
rest of the population, in terms of the enjoyment of State services, in many regions 
suffering conditions of "high marginality."” The indigenous communities generally lack basic 
health infrastructure, and suffer serious problems of malnutrition and pneumonia, among 
others. The State reports that three programs (the National Food Support Program; the 
Program for Repopulation and Development of Emergency Zones; and the Northeast 
Marafion Development Program) are offering food to needy populations. 


ee 


10 Corvaldn, Graziella, "E/ bilinguismo en América Latina," in; La Educacién, Revista Interamericana de Desarrollo 
Educativo, No. 98, 1985. Pp. 132-136. 

11 UNICEF, Informe sobre el estado de la nifiez, la adolescencia y la mujer en el Perd. This study can be found at 
<http://ekeko.rcp.net.pe/U NICEF/estado/estado.htm >. 


200 


H. RECOMMENDATIONS 


39. Based on the foregoing, the Commission makes the following 
recommendations to the Peruvian State: 


Me That it promulgate an indigenous law that develops the individual rights of 
indigenous peoples, that guarantees the mechanisms of participation of indigenous 
persons in the adoption of political, economic, and social decisions that affect their 
rights, and that they be accorded greater political participation in the adoption of 
decisions at the national level.'? 


2. That it improve access to the public services, including health and education, 
for the native communities, to offset the existing discriminatory differences, and to 
provide them dignified levels in keeping with national and international standards. 


3: That it implement adequate mechanisms of monitoring and control of 
compliance by the Peruvian State with the rights and guarantees it undertook to 
respect in ratifying ILO Convention 169.'* 


4. That it adopt appropriate measures to guarantee the process of legal 
demarcation, recognition, and issuance to the indigenous communities of land titles, 
and to ensure that this process not prejudice the normal development of property 
and community life. 


oS: That it ensure, consistent with ILO Convention 169, that all projects to build 
infrastructure or exploit natural resources in the indigenous area or that affect their 
habitat or culture is processed and decided on with the participation of and in 
consultation with the peoples interested, with a view to obtaining their consent and 
possible participation in the benefits. 


6. That it adopt policy measures against ethnic, social, and cultural 
discrimination in all forms and levels, and to improve the socioeconomic conditions 
of the indigenous population. 


‘2 With respect to this recommendation, in its comments the Peruvian State indicates that "with respect to an 
integral law, a framework that contains the provisions required to promote the development and juridical security of the 
indigenous peoples of Peru ... the Committee on Human Rights of the Congress of the Republic has drawn up two proposed 


laws on indigenous peoples," which are undergoing a technical review, with the proposal that it be submitted to the 
indigenous peoples for their consideration. 


'3 With respect to this and the related recommendations, the State reports in its comments that by Supreme Decree 
012/98, within the Ministry for Promotion of Women and Human Development, the operation of the Technical Secretariat for 
Indigenous Matters has been regulated. It is in charge of the policies, plans, and programs regarding peasant and native 
communities, pursuant to Peru's international commitments and Peruvian legislation. 
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Ue That it help strengthen the role of the indigenous populations so that they 
may have options and be able to retain their cultural identity, while also 
participating in the economic and social life of Peru, with respect for their cultural 
values, languages, traditions, and forms of social organization. 


. 
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FINAL CONSIDERATIONS 


On concluding this report, the IACHR would like to highlight the following: 


aks The structure created by the Peruvian Constitution of 1993 calls for a 
republic organized under the principles of representative democracy, with separation of 
powers and all other attributes which, together, characterize a state under the rule of law. 
In practice, this structure has been weakened as a result of measures adopted by the 
Executive with the consent of the legislature. The Commission considers that this 
weakening of the fundamental principles of a democratic state under the rule of law in a 
member of the Organization of American States to be incompatible with its obligations 
under the American Convention on Human Rights. 


2s: The impairment of the rule of law in Peru affects the fundamental corollary 
of human rights, i.e. the right to have recourse to independent and impartial judicial 
authorities for the purpose of ensuring respect for the rights guarantees and the essential 
principles of representative democracy in light of the effective and not merely formal 
separation of the executive, legislative, and judicial branches. This structural weakening is 
incompatible with the principles on which the judiciary should function in its role as 
impartial third party for settling disputes, to investigate and prosecute, on its own 
initiative, those who breach the public order and to review the constitutionality of the acts 
of the other branches of government. 


3 Protection of human rights in the context of democracy implies the existence 
of institutional checks on the acts of the various branches of government, and the 
supremacy of the law. In general, this is not the situation in Peru today, due largely to the 
dismantling of the Constitutional Court and the current results of the judicial reform. The 
judicial reform initiated by the current Government of Peru has seriously eroded the 
independence of the judiciary. The lack of guarantees of tenure has made judges 
vulnerable to manipulation by the Executive. After eight years of Executive intervention in 
the judiciary, more than 80% of the judges and prosecutors in Peru are "provisional," 
which tends to seriously thwart the independence and autonomy of the judiciary vis-a-vis 
the political authorities, with the consequent negative impact on the balance of power 
among the branches of government and on the checks on the abuses of power that should 
be characteristic of a democratic state. 


4. In that context, of special concern are a series of aspects relating to the 
enjoyment of political rights in Peru. This concern is focused on the lack of effective 
constitutional review of legislative acts pushed by the governing party; administrative and 
legislative acts aimed at impeding the exercise of the right of citizens to political 
participation; and the acts denounced involving the harassment of presidential candidates 
by the opposition and other political figures. The elements analyzed suggest that the 
power of the executive has been visibly used to make it possible to perpetuate the current 
authorities in power and to dissuade all other political actors from participating in the 
elections, or diminishing their chances of success. 
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5. In addition, the analysis reveals that the necessary conditions are not in 
place for the full exercise, without risk of retaliations, of the right to freedom to express 
opposition political ideas or criticisms of the government's performance through the 
communications media. The systematic use of the intelligence services and the security 
forces as instruments of harassment and persecution of investigative journalists and 
opposition politicians, with the alleged tolerance of the highest State authorities and the 
passive and active collaboration of the Judiciary, appear to be a serious obstacle to the 
normal working of democracy in Peru. The right to express dissent with respect to 
government acts, to denounce irregularities and to express political ideas through the press 
is fundamental for the existence of democratic government. 


6. The Commission considers that the continuing violation of fundamental 
human rights related to representative democracy in Peru could even constitute an irregular 
interruption of the democratic process as contemplated in Resolution 1080, adopted in 
1991 by the General Assembly of the OAS. By way of that resolution, it was considered 
that the highest-level organs of the OAS may make the appropriate decisions, in 
accordance with the OAS Charter and international law, "in the event of any occurrences 
giving rise to the sudden or irregular interruption of the democratic political institutional 
process or of the legitimate exercise of power by the democratically elected government in 
any of the Organization's member states."' 


Ts Finally, the Commission affirms that, after submitting voluntarily and without 
reservations to respect the norms of the American Convention, the Peruvian State is fully 
bound to carry out the judgments of the Inter-American Court of Human Rights. Peru has 
no grounds for invoking its internal law, nor its effort to withdraw from the contentious 
jurisdiction of the Court, as an impediment to complying with the judgments of the Inter- 
American Court. The Commission considers it beyond doubt that the failure of the 
Peruvian State to comply with the judgments of the Inter-American Court is in flagrant 
contempt of international law. 


8. In the current circumstances in Peru, analyzed above, i.e. the subjugation of 
the other branches of government by the Executive; impunity; restrictions on the freedom 
of expression and political rights, and, in general, the lack of individual protections vis-a-vis 
the Peruvian executive, the international protection of human rights takes on even more 
fundamental importance for all persons under the jurisdiction of the Peruvian State. 
Therefore, the attitude of the Government of Peru is especially grave as it fails to perform 
on its international commitments, and challenges the jurisdiction of the Inter-American 
Court of Human Rights, which together with the Inter-American Commission on Human 
Rights is one of the few possibilities that remain for persons subject to the jurisdiction of 
the Peruvian State to try to obtain the independent and impartial justice that they do not 
receive in Peru. 


' In that resolution, the General Assembly of the OAS instructed the Secretary General of the Organization to 
immediately call a meeting of the Permanent Council to determine the advisability of convoking an ad hoc meeting of the 
Ministers of Foreign Affairs of the OAS member countries, or even a Special General Assembly, to adopt appropriate 
decisions in keeping with the OAS Charter and international law, when the conditions mentioned are met. 
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9. The Commission ratifies that it agrees entirely with the final assessment of 
the OAS Electoral Observation Mission, that "by international standards, the Peruvian 
Election process falls far short of what could be called free and fair," as well as the 
Statement by the Human Rights Ombudsman that "in a globalized word as well as today's 
world, representative democracy and respect for the right to political participation cannot 
be understood in terms that are at odds with the provisions of human rights treaties."° For 
the Inter-American Commission, the elections that have been held in Peru clearly represent 
an irregular rupture in the democratic process such as that referred to in Resolution 1080, 
adopted in 1991 by the General Assembly of the OAS. 


10, As a result, the election of Alberto Fujimori has not been held in keeping with 
the guarantees of fair and free elections required for the people of Peru to exercise their 
sovereign will. In view of the foregoing, the time period covered by the next presidential 
term will be characterized by the presidency having been obtained in violation of the right 
of the Peruvian people "to vote ... in genuine ... elections, which shall be by universal and 
equal suffrage and by secret ballot that guarantees the free expression of the will of the 
voters," enshrined in Article 23 of the American Convention. 


11. The Inter-American Commission on Human Rights also reiterates that both 
the process leading up to and the results of the 2000 elections in Peru are the foreseeable 
outcome of several years in which the arbitrary will of the Government has prevailed over 
the law and over democratic institutions. Thereby, the legal and institutional order has 
been subordinated to the will of the Fujimori Administration, which in authoritarian fashion 
has manipulated its authority to thwart, often recurring to illegal methods, any act 
perceived as a threat to its clear purpose of perpetuating itself in power. The IACHR is 
extremely concerned over this model of political organization, in which there is an 
appearance of democratic organization but in practice the fundamental postulates of 
representative democracy and, therefore, the observance of the rights set forth in the 
American Convention, are totally violated. The Inter-American Commission, very much 
mindful of its long-standing defense of human rights and democracy, will continue to 
closely observe the human rights situation in Peru. 


M2: The Inter-American Commission on Human Rights calls for a return to the 
rule of law in Peru, and to the convocation, in a reasonable time, of free, sovereign, fair, 
and genuine elections that are up to the respective international standards. In those new 
elections, the rights of Peruvians “to vote ... in genuine ... elections, which shall be by 
universal and equal suffrage and by secret ballot that guarantees the free expression of the 
will of the voters," set forth at Article 23 of the American Convention, should be 
guaranteed. The IACHR offers to cooperate with Peru in achieving this aim. 


2 Electoral Observation Mission. General elections, Republic of Peru, 2000, Executive Summary of the Final Report 
of the Chief of Mission, Washington, D.C., June 5, 2000. 


3 Defensoria del Pueblo, Elecciones 2000, Informe de Supervision de la Defensoria del Pueblo, Lima, April 2000, p. 
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